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INTRODUCTION
In the Postal Accountability and Enhancement Act, Pub. L. No. 109-435, 120
Stat. 3198 (“Accountability Act” or “Act”), Congress created an initial ratemaking
system for certain postal products. Congress required the Postal Regulatory
Commission to review that system ten years after its creation to determine whether
the system is meeting the Act’s objectives. 39 U.S.C. § 3622(d)(3). Congress
authorized the Commission to “make . . . modification[s]” to the system or to “adopt
such alternative system . . . as necessary to achieve th[ose] objectives” following that
review. Id.
In the course of this mandatory review, the Commission concluded (after
notice and comment) that the initial system—which contains a price cap that limits
rate increases to the rate of inflation—has failed to meet Congress’s objectives
because the system does not adequately account for certain Postal Service costs that
are not tied to the rate of inflation. As a result, the system left the Postal Service
chronically underfunded in spite of the Postal Service’s efforts to reduce costs. The
Commission determined that it was necessary to grant the Postal Service limited
authority to raise rates beyond what the price cap had permitted, and issued an order
to that effect after two additional notice-and-comment proceedings.
Six petitioners—organizations whose members buy market-dominant
products—now ask this Court to stay the Commission’s order on the theory that the
Commission lacked statutory authority to adopt it. But they have failed to satisfy any
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of the prerequisites for the extraordinary relief they seek. As explained below, the
Commission’s order is fully consistent with the Accountability Act. And the balance
of equities weighs strongly in the Commission’s favor. The order does not itself
change postal rates. It is for the Postal Service to propose new rates, and any increase
must be approved by the Commission through a separate proceeding that is itself
subject to notice and comment. This process cannot be completed before this
summer at the earliest, as petitioners have acknowledged. Motion for Stay, Dkt. No.
RM2017-03, at 11 (Dec. 28, 2020). Moreover, because the price cap applies only to
classes of mail as a whole, it is entirely speculative whether the Postal Service will
propose a price increase on any given product exceeding what would have been
proposed under the initial system—let alone that such a hypothetical increase will
irreparably injure petitioners.
STATEMENT
1.

For most of the Nation’s history, Congress regulated postal rates

directly. National Ass’n of Greeting Card Publishers v. U.S. Postal Serv., 462 U.S. 810, 813
(1983) (NAGCP). In 1970, Congress conferred ratemaking authority on the agency
now called the Postal Regulatory Commission. Postal Reorganization Act, Pub. L.
No. 91-375, § 3621, 84 Stat. 719, 760 (1970). Congress did so because “the increasing
economic, accounting, and engineering complexity of ratemaking issues” made them
ill-suited for Congress and its staff, and because it believed that ratemaking duties
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were better entrusted to an “expert[ ]” agency “composed of ‘professional economists,
trained rate analysts, and the like.’ ” NAGCP, 462 U.S. at 822-23.
In 2006, Congress enacted the Postal Accountability and Enhancement Act to
further govern postal rates. The Act classifies the Postal Service’s mail products into
two categories—“competitive” and “market-dominant,” 39 U.S.C. § 3642(b)(1)—and
imposes different parameters on the rates for each category. This case concerns the
ratemaking system for market-dominant products. These are products over which the
Postal Service either “enjoys a statutory monopoly” or “exercises sufficient market
power so that it can effectively dictate the[ir] price . . . without risk of losing much
business to competing firms.” U.S. Postal Serv. v. Postal Regulatory Comm., 785 F.3d 740,
744 (D.C. Cir. 2015) (citing 39 U.S.C. § 3642(b)(1), (2)).
The Act instructs the Commission to “establish” a ratemaking system for
market-dominant products within 18 months of the Act’s enactment. 39 U.S.C.
§ 3622(a). In its initial form, this system had to include certain features, including a
price cap limiting annual rate increases to annual changes “in the Consumer Price
Index for All Urban Consumers.” Id. § 3622(d)(1)(A). This index measures “the
average change over time in the prices paid by urban consumers for a market basket
of consumer goods and services.” U.S. Bureau of Labor Statistics, Consumer Price
Index, https://www.bls.gov/cpi/ (last visited Feb. 8, 2021). The cap prevents rates
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for each class of market-dominant product from rising faster than inflation. U.S.
Postal Serv., 785 F.3d at 744.
To guide the Commission, the Act enumerates nine objectives for the initial
system to achieve. 39 U.S.C. § 3622(b). Each “shall be applied in conjunction with
the others,” notwithstanding the fact that some objectives point in different
directions. Id. For example, the system must “allow the Postal Service pricing
flexibility,” but must also “create predictability and stability in rates.” Id. § 3622(b)(2),
(4). The Act also enumerates fourteen factors for the Commission to consider when
implementing the initial system. Id. § 3622(c).
2.

The Accountability Act does not set the initial ratemaking system in

stone. To the contrary, the Act contains two different mechanisms for changing it.
First, § 3622(a) gives the Commission discretion to “revise” the system “from time to
time.” 39 U.S.C. § 3622(a). When doing so, the Commission must consider the
fourteen factors enumerated in § 3622(c).
Second, § 3622(d)(3) provides that, ten years after the Act’s enactment, the
Commission must review the “system for regulating . . . market-dominant products
established under this section [39 U.S.C. § 3622].” This review must “determine” if
“the system is achieving” the Act’s nine “objectives,” “taking into account the [Act’s
fourteen] factors.” 39 U.S.C. § 3622(d)(3). “If the Commission determines . . . that
the system is not achieving th[ose] objectives,” “taking into account the [fourteen]
factors,” the Commission “may . . . make such modification or adopt such alternative
4
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system for regulating rates . . . for market-dominant products as necessary to achieve
the objectives.” Id. By its terms, this authority is more expansive than that conferred
by § 3622(a).
3.

This case arises from the Commission’s mandatory ten-year review

under § 3622(d)(3). Having conducted that review with notice and comment, the
Commission determined that the ratemaking system was not achieving the
Accountability Act’s objectives, taking into account the statutory factors. See generally
Order No. 5763, at 4-10 (P.R.C. Nov. 30, 2020) (Order).1
In particular, the Commission found that the Postal Service’s “operating
environment [had] changed rapidly” after the Act’s enactment. Order 5. “The Great
Recession, which began in 2007, had a substantial negative impact on Postal Service
volume and revenues.” Id. That economic downturn coincided with new
“technological trends . . . that resulted in even greater volume declines for First-Class
Mail[] in particular—the Postal Service’s most profitable mail class.” Order 5-6. At
the same time, the Postal Service was required by the Accountability Act to prefund
health benefits for retirees by making annual payments averaging $5.6 billion per year.
Order 5.
The Commission found that these problems were compounded by the initial
ratemaking system’s price-cap provision, which limits rate increases to the rate of
All cited Postal Regulatory Commission orders were issued in Docket
RM2017-3, available at https://go.usa.gov/xs3dj.
1
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inflation. Congress intended the provision to “enable the Postal Service to achieve
sufficient revenues to cover all of its . . . costs and statutorily mandated obligations
while . . . motivat[ing] the Postal Service to cut costs and become more efficient.”
Order No. 4257, at 3 (P.R.C. Dec. 1, 2017). Congress reached that judgment because,
at the time, the Postal Service’s finances were stable and increases in its revenues and
expenses were largely correlated with inflation. Id. at 37. But that correlation began
to break down soon after the Act was enacted. Order 282-83. And the period of
deflation that followed the 2007 economic downturn constrained the Postal Service’s
ability to increase rates in response to technological changes and diminishing mail
volume. Order 6. The Commission therefore concluded that the inflation-based
price cap was preventing the Postal Service from maintaining “financial stability”;
from “maximiz[ing]” “cost reductions and operational efficiency”; and from
“achiev[ing]” “reasonable rates.” Id. Indeed, in the decade after the Accountability
Act was enacted, the Postal Service suffered a cumulative net loss of $59.1 billion, and
defaulted on the vast majority of its statutory payment obligations. Id.
4.

Given these findings, the Commission initiated another notice-and-

comment proceeding to propose changes to the initial ratemaking system. Order 11.
It revised those proposals after considering the comments that it received. Order 16.
After a second notice-and-comment proceeding, the Commission adopted the order
at issue. Order 21. The order was published in the Federal Register on December 15,
2020, 85 Fed. Reg. 81,124 (2020), and took effect on January 14, 2021, see Order 370.
6
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The order does not eliminate the price cap. It instead alters the price cap to
account for the principal factors impeding the Postal Service’s ability to generate net
income. Order 17. First, the order gives the Postal Service authority to raise rates to
account for cost increases caused by declining usage of market-dominant products.
85 Fed. Reg. at 81,130-31. The extent of this authority is calculated annually, and
turns on the expected increase in such costs. Order 17. Second, the order gives the
Postal Service authority to raise rates for classes of mail whose profits do not cover
the costs incurred to provide them. Order 181-82; 85 Fed. Reg. at 81,134. Finally,
the order gives the Postal Service authority to raise rates “equal to the percentage by
which total revenue would need to increase to provide sufficient revenue for the
Postal Service to make its required retirement obligation payments.” 85 Fed. Reg. at
81,125; see Order 21; 85 Fed. Reg. at 81,131-34. This authority will expire in five
years. Order 17.
“The provision of additional rate authority to the Postal Service does not
automatically or necessarily translate into price increases.” Order No. 5818, at 19
(P.R.C. Jan. 19, 2021) (Stay Order). That is because the ratemaking system merely
“sets the outer parameters of rates that the Postal Service may charge.” Id. The
Postal Service retains discretion to decide whether to invoke any given rate
authorities. Id. If it does, it must give the public ninety days’ notice. Id. Any
proposed rate increases will then be reviewed by the Commission in a further noticeand-comment proceeding. Id. at 19-20. The results of that proceeding will be subject
7
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to judicial review. Id. at 20. The Postal Service has not yet invoked the additional rate
authorities created by the order.
5.

Seven petitioners sought review of the order in this Court. Six

petitioners are organizations whose members buy market-dominant products. These
Mailer Petitioners allege that the Commission’s decision to grant the Postal Service
additional rate authorities violates the Administrative Procedure Act. The seventh
petitioner is the Postal Service, which alleges that the order is arbitrary and capricious
because, among other things, the Commission did not take sufficiently aggressive
action to address the Postal Service’s financial issues.
On December 28, 2020, the Mailer Petitioners asked the Commission to stay
the effective date of the order. The Commission denied their motion. Stay Order 26.
The Commission found that petitioners were unlikely to prevail on the merits of their
arguments, see generally Stay Order 4-18; that petitioners had “failed to present
convincing evidence to show that they would be irreparably harmed in the absence of
a stay,” Stay Order 18-23, 25; and that any delay in implementing the order “would
prolong the Postal Service’s financial difficulties” and would undermine the public
interest, Stay Order 24-25.
The Mailer Petitioners then filed the motion at issue. Because the motion
urges this Court to stay the implementation of the order pending appeal, it is
effectively a motion for an injunction pending appeal. Nken v. Holder, 556 U.S. 418,
428 (2009).
8
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ARGUMENT
Petitioners’ motion should be denied because they have failed to satisfy any of
the factors governing the issuance of the extraordinary relief they seek: “(1) whether
the stay applicant has made a strong showing that he is likely to succeed on the merits;
(2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance
of the stay will substantially injure the other parties interested in the proceeding; and
(4) where the public interest lies.” Nken v. Holder, 556 U.S. 418, 426 (2009) (quotation
marks omitted).
I.

Petitioners Are Unlikely To Prevail On The Merits.
In their motion, petitioners do not dispute the Commission’s determination

that the initial ratemaking system—which includes the inflation-based price cap—has
failed to achieve the Accountability Act’s objectives. Petitioners also do not dispute
that the Commission’s alterations to the price cap are necessary to achieve those
objectives. Petitioners’ sole contention is that the statute forbids the Commission
from making any changes to the price-cap provision. That argument is unlikely to
succeed because it is foreclosed by § 3622(d)(3), which expressly authorizes the
Commission to modify or replace any aspect of the initial system once the
Commission makes the requisite findings.

9
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The Accountability Act does not unambiguously prohibit
alterations to the price-cap provision.

The Accountability Act instructs the Commission to create a “modern system
for regulating [postal] rates and classes.” 39 U.S.C. § 3622(a). The Act sets out
Congress’s goals and objectives for “such system,” id. § 3622(b)-(c), and defines initial
requirements for that “system,” id. § 3622(d). The Act then requires the Commission
to “review the system . . . established under this section [39 U.S.C. § 3622]” “[t]en
years after the date of enactment.” Id. § 3622(d)(3). If the Commission determines
that “the system is not achieving” congressional objectives, the Commission may
either “make . . . modification[s]” to the system or “adopt such alternative system for
regulating rates and classes for market-dominant products as necessary to achieve the
objectives.” Id.
The word “modification” means “the making of a limited change in
something.” Order 41 (quotation marks omitted). By contrast, the word “alternative”
means “a proposition or situation offering a choice between two or more things only
one of which may be chosen.” Id. (quotation marks omitted) (emphasis in original).
Section 3622(d)(3) uses both words to describe the scope of the Commission’s
authority. Accordingly, the statute unambiguously allows the Commission to
“replace[] . . . the existing ratemaking system with a different ratemaking system” if
the Commission determines that the system is falling short of its statutory aims.
Order 41.

10
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It is equally clear that the price cap is part of the initial ratemaking system that
the Commission can modify or replace. Section 3622(d)(1)(A) describes the price cap
as an element of the “system for regulating rates and classes.” 39 U.S.C.
§ 3622(d)(1)(A). Section 3622(d)(3) instructs the Commission to review that system in
its entirety, and allows the Commission either to modify it or to adopt a different
system in its place. That authority thus extends to altering or even eliminating the
price cap.
The structure of the Act confirms this conclusion. The Act separately permits
the Commission to “from time to time . . . revise” the system of regulations that it
promulgated to implement Congress’s initial ratemaking design. 39 U.S.C. § 3622(a).
But § 3622(d)(3) speaks in substantially broader terms. It does not merely allow the
Commission to revise or modify the system; it allows the Commission to adopt an
alternative system entirely. Order 42-46. Reflecting the breadth of that authority,
Congress placed more restrictions on § 3622(d)(3) than it did on § 3622(a). Unlike the
authority in § 3622(a), which can be exercised in the Commission’s discretion, the
authority in § 3622(d)(3) can be exercised only after the Commission finds that the
existing “system is not achieving” congressional objectives and that an alternative
system is “necessary.” 39 U.S.C. § 3622(d)(3).
Petitioners are unlikely to prevail even assuming that § 3622(d)(3) is susceptible
to multiple interpretations. At a minimum, the Commission’s interpretation is a
reasonable reading of the statute in light of its text and structure. Order 39-41. The
11
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interpretation is also consistent with the history of § 3622(d)(3), which makes clear
that Congress intended to allow the Commission to retain, modify or eliminate the
price cap. Order 62-66; see infra pp. 15-16. The interpretation thus warrants Chevron
deference.
B.

Petitioners’ counterarguments lack merit.

1.

Petitioners principally argue (Mot. 6-7) that the Act forbids the

Commission from altering the price-cap provision because Congress stated that “[t]he
system for regulating rates . . . for market-dominant products shall . . . include” a price
cap. 39 U.S.C. § 3622(d)(1). But the very same subsection empowers the
Commission to modify or replace the “system . . . established under this section.” Id.
§ 3622(d)(3). That phrase clearly refers to the entirety of the initial ratemaking system
established by § 3622, of which the price-cap provision is a part. Accordingly, the
price-cap requirement of § 3622(d)(1) is part of the “system . . . established under”
§ 3622 that the Commission can modify or replace under § 3622(d)(3).
The implication of petitioners’ argument is that the term “system” has two
different meanings within the same subsection of the same statute. They contend
(Mot. 8) that the price-cap requirement is a never-changing feature of the “system”
referenced in § 3622(d)(1) but is not part of the “system . . . established under” § 3622
that the Commission can modify or replace under § 3622(d)(3). Petitioners suggest
that the latter “system” only refers to the regulations that the Commission
promulgated to implement the initial ratemaking system under § 3622(a).
12
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The Court should reject petitioners’ convoluted interpretation, which is
contrary to settled rules of statutory interpretation. As a textual matter, § 3622(d)(3)
refers to the “system . . . established under this section”—that is, the system
established by the entirety of § 3622, and not merely the regulatory system created by
subsection 3622(a). The price cap, which appears in § 3622(d)(1), is indisputably part
of the “system . . . established under” § 3622. And as a structural matter, petitioner’s
interpretation would render § 3622(d)(3) superfluous. To reiterate, the Commission
already has power to “revise” regulations issued to implement the Act’s initial
ratemaking system, 39 U.S.C. § 3622(a). Yet in petitioners’ view, § 3622(d)(3) grants
the Commission no additional power—notwithstanding the breadth of that
provision’s text, which permits not merely “modification” but also the adoption of an
entirely different “alternative system.” Petitioners’ interpretation is thus “at odds”
with the fundamental principle “that a statute should be construed so that effect is
given to all its provisions.” See Corley v. United States, 556 U.S. 303, 314 (2009)
(alterations and quotation marks omitted).
2.

Petitioners also argue that the price cap’s centrality to the initial system

means that Congress would not have allowed the Commission to change it using
§ 3622(d)(3) without expressly referring to the price cap in that provision. Mot. 10
(quoting Whitman v. American Trucking Ass’ns, 531 U.S. 457, 468 (2001) (“Congress . . .
does not . . . hide elephants in mouseholes.”)). That doctrine does not apply here.
Section 3622(d)(3) grants the Commission power to adopt an alternative system in
13
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place of the “system . . . established under” § 3622. This power is undeniably
significant. But the provision conferring that power is “written in starkly broad
terms.” Cf. Bostock v. Clayton County, 140 S. Ct. 1731, 1753 (2020). Accordingly, this
proverbial elephant “has never hidden in a mousehole; it has been standing before us
all along.” Id.
Petitioners also incorrectly suggest (Mot. 12-13) that the Commission’s
interpretation contradicts prior statements underscoring the price cap’s importance.
As the Commission has explained, none of those statements purports to restrict the
scope of the Commission’s authority under § 3622(d). Order 65-67. The statements
merely confirm that the price cap plays an important role in the initial ratemaking
system, see id.—a system that has failed to achieve Congress’s objectives, as the
Commission found and as petitioners do not here dispute. Petitioners’ reliance on
Carlson v. Postal Regulatory Comm’n, 938 F.3d 337 (D.C. Cir. 2019), underscores their
confusion. That case addressed the Commission’s authority under the initial
ratemaking system established under § 3622(a). Id. at 340-41. It did not address the
Commission’s separate authority to “make such modification or adopt such
alternative system” to the initial system under § 3622(d)(3).
Petitioners note that other provisions of § 3622(d) refer to the price cap
expressly. Mot. 9 (citing 39 U.S.C. § 3622(d)(1)(E), (d)(2)(C)). But those provisions
do so simply to explain how the cap should interact with other features of the initial
ratemaking system. They are entirely dissimilar from § 3622(d)(3), which Congress
14
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enacted to allow the Commission to modify or replace the system established by
§ 3622 in its entirety.
Nor does it “strain[] credulity” (Mot. 10) to think that the Commission’s
interpretation is consistent with congressional intent. The Accountability Act was a
compromise between a House bill that did not require a price cap and a Senate bill
that made the price cap permanent. Order 34-35. Senator Susan Collins—the
sponsor of the compromise bill—explained that “[a]fter 10 years, the Postal
Regulatory Commission will review the rate cap and, if necessary,” will “modify or
adopt an alternative system.” Order 36 (quoting 152 Cong. Rec. S11,675 (daily ed.
Dec. 8, 2006) (statement of Sen. Collins)). Senator Collins further stated that,
although she continued to believe that a “permanent” rate cap would be the
“preferable approach,” Congress had “reached this compromise to allow” the bill to
pass. Id. (quotation marks omitted). Senator Collins noted that, after the ten-year
review, the Commission might “well decide that it is best to continue with a [inflationindexed] rate cap in place.” Id. And she explained that, if the Commission decided to
eliminate the price cap, Congress could always “reimpose the . . . cap after it expires.”
Id. (emphasis added) (quotation marks omitted). The available legislative history thus
confirms that Congress never required the price cap to be permanent. And
petitioners cite no evidence indicating that Congress would have wanted the
Commission to retain a failed price cap when, in the Commission’s judgment, the
price cap must be altered to achieve Congress’s objectives.
15
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Finally, petitioners contend (Mot. 13-14) that the canon of constitutional

avoidance requires this Court to interpret § 3622(d)(3) to forbid the Commission from
altering the price cap. That canon “comes into play only when, after the application
of ordinary textual analysis, the statute is found to be susceptible of more than one
construction.” Jennings v. Rodriguez, 138 S. Ct. 830, 842 (2018) (quotation marks
omitted). Because the Act plainly grants such authority to the Commission, the
avoidance canon does not apply.
In any event, petitioners have failed to demonstrate that the Act raises any
serious constitutional questions. See Reno v. Flores, 507 U.S. 292, 314 n.9 (1993)
(“Statutes should be interpreted to avoid serious constitutional doubts, not to eliminate
all possible contentions that the statute might be unconstitutional.” (citation omitted)
(emphasis in original)). For example, petitioners suggest (Mot. 14-15) that the
Commission’s modifications to the price cap violate the Presentment Clause. This
claim depends on the mistaken assumption that the modifications were statutorily
barred. But § 3622(d)(3) grants the Commission precisely that authority. And that
provision was approved by both Houses of Congress, presented to the President, and
signed into law.
Petitioners also suggest that if the Commission is allowed to alter the price cap,
the Act would no longer contain any “intelligible principle” to constrain the
Commission’s discretion. Mot. 15-16 (quotation marks omitted). That argument
ignores the nine objectives and fourteen factors that the Commission must consider
16
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when undertaking its responsibilities under § 3622(d)(3). Those highly reticulated
provisions are far more detailed than the statutes the Supreme Court has routinely
upheld. E.g., Federal Power Comm’n v. Hope Nat. Gas Co., 320 U.S. 591, 600 (1944)
(authorizing Federal Power Commission to determine “just and reasonable rate[s]” for
wholesale sales of natural gas (quotation marks omitted)); Yakus v. United States, 321
U.S. 414, 420 (1944) (authorizing Price Administrator to fix commodity prices in a
“fair and equitable” manner that would “effectuate” statutory purposes (quotation
marks omitted)).
II.

The Balance Of Equities And The Public Interest Weigh Against An
Injunction Pending Appeal.
The balance of equities and the public interest, which “merge” where relief is

sought against the federal government, Nken, 556 U.S. at 435, independently counsel
against the extraordinary relief that petitioners seek.
1.

At the threshold, petitioners have failed to show that the order will

imminently and irreparably injure them. Petitioners acknowledge (Mot. 16-17) that
the order does not itself increase the price they must pay for any particular marketdominant products. They also acknowledge (id.) that the Postal Service has not yet
determined how to exercise any of the rate authority conferred by the order. They
simply hypothesize that the Postal Service will increase rates for particular postal
products in a way that affects them. But no such hypothetical increase will take effect
unless the Postal Service first gives the public ninety days’ notice. Stay Order 19-20.

17
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The Commission must then conduct a notice-and-comment proceeding to review the
proposed increase. Id. If the Commission approves the proposal, its decision will be
subject to judicial review in this Court. Id.; see 39 U.S.C. § 3663.
Petitioners’ allegations are particularly speculative because the price cap—even
as altered—applies only to entire classes of products (such as First-Class Mail). Stay
Order 19. The cap does not directly dictate the rates that the Postal Service may
charge for individual products within each class (such as postcards and single-piece
domestic letters, which fall under First-Class Mail). Id. So long as the rates charged
for the entire class comply with the price cap, the Postal Service has discretion to
raise, decrease, or retain rates for each such product. Id. Unless and until the Postal
Service proposes specific rate increases, there is no way to know whether and how
those increases might harm petitioners. And unsurprisingly, petitioners have failed to
submit any concrete information explaining how these as-yet-indeterminate changes
will affect them.
2.

In contrast, enjoining the order would undermine the Postal Service’s

ability to supply critical mail services. As the Commission has explained and as
petitioners do not here dispute, the order is “necessary to achieve” the Act’s statutory
objectives. Stay Order 11. The existing system—and in particular the price cap—has
undermined the Postal Service’s financial stability by preventing it from generating
sufficient revenue, notwithstanding the cost reductions and efficiency improvements
that the Postal Service has made. Order 8-9. Preventing the order from taking effect
18
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would force the Postal Service to continue to set rates in accordance with the current
flawed system and “make the Postal Service’s immediate problems worse.” Stay
Order 23.
Petitioners emphasize (Mot. 19) the Commission’s finding that the Postal
Service has generally achieved short-term financial stability under the initial system.
But they omit the Commission’s separate finding that such short-term stability has
come at the expense of medium- and long-term financial stability—a “primary
deficiency” of the existing ratemaking system. Stay Order 23. Moreover, the Postal
Service’s ability to retain short-term stability has not translated to more efficient prices
or better service—harms that affect the Nation’s consumers here and now. See
generally Order 294-96. Petitioners also cite (Mot. 19-20) Section 6001(b) of the
Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136, 134 Stat.
281, 504-05 (2020) (CARES Act), which grants the Postal Service $10 billion in
borrowing authority above and beyond the $1 billion currently available to it. See Stay
Order 22 & n.24. But the Postal Service can only use CARES Act funds to pay for
day-to-day operating expenses. See Stay Order 22-23. The CARES Act thus “do[es]
nothing to address the net losses and accumulated deficits” that the Postal Service is
accruing every day. Stay Order 23. It also does nothing to help the Postal Service
cover its statutorily mandated benefits payments, which the Postal Service cannot
currently meet. Order 5.
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Enjoining the order would also disserve the public interest. The Accountability
Act makes clear that the public interest favors a ratemaking system that appropriately
balances all nine statutory objectives. See 39 U.S.C. § 3622(b). Because these
objectives “are in many respects cross-cutting,” “they require tradeoffs between
different aspects of the public interest.” Stay Order 24-25. The Commission must
weigh petitioners’ interest in keeping postage rates as low as possible against the
interest of the general public in allowing the Postal Service “to remain viable as a
public service.” Id. Here, the Commission found—and petitioners do not in their
motion dispute—that the initial ratemaking system does not achieve the statutory
objectives while the challenged ratemaking system does. This Court should reject
petitioner’s invitation to substitute their preferred policy outcome for the
Commission’s expert judgments. Cf. Cablevision Sys. Corp. v. FCC, 597 F.3d 1306, 1311
(D.C. Cir. 2010) (holding that, when an agency’s exercise of authority turns on “expert
policy judgment of a technical, complex, and dynamic subject,” courts must accord
“deference” to the agency’s predictive judgments).
3.

The government takes no position on petitioners’ alternative request for

expedition. The government notes, however, that both the Mailer Petitioners and the
Postal Service intend to raise a multitude of issues on appeal, many of them highly
technical. Moreover, the challenged order was issued on November 30, 2020,
meaning that petitioners have already had over two months to prepare their opening
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briefs. Given the complexity of the case, the government respectfully requests that
any schedule afford the government at least sixty days to prepare its response brief.
CONCLUSION
For these reasons, this Court should deny petitioners’ motion to stay the
implementation of the Commission’s order pending appeal.
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Pursuant to Federal Rules of Appellate Procedure 18 and 27 and D.C. Circuit
Rules 18 and 27, the United States Postal Service respectfully opposes the motion
for a stay filed by Petitioners Alliance of Nonprofit Mailers, American Catalog
Mailers Association, Association for Postal Commerce, MPA – The Association of
Magazine Media, Major Mailers Association, and National Postal Policy Council
(collectively “the Mailers”). The Mailers seek to stay final rules of the Postal
Regulatory Commission (“Commission”) while their petitions for review are
pending in this Court. Because the Mailers have not met their burden of establishing
the four criteria required for a stay, this Court should deny their motion. 1
BACKGROUND
A.

The Postal Accountability and Enhancement Act

Enacted in November 2006, the Postal Accountability and Enhancement Act
of 2006 (“the Act”) required the Commission to establish (within 18 months after
the Act’s enactment) “a modern system for regulating rates and classes for marketdominant products,” and authorized the Commission to “revise” that system “from
time to time thereafter.” 39 U.S.C. § 3622(a). The Act further provided that the
system shall be designed to achieve nine discrete statutory “objectives” set forth in

1

In the event the Court denies the Mailers’ motion for a stay, the Mailers also request
that the Court expedite a decision on the merits. Motion at 21-22. Although the
Postal Service does not believe that the Mailers’ motion satisfies the standards for
expedited consideration, the Postal Service does not oppose that aspect of the
Mailers’ request.
1
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39 U.S.C. § 3622(b), and also that the Commission, in establishing or revising such
system, shall “take into account” 14 specified “factors.” Id. § 3622(c). The Act
required the “system” to include certain features, including a price cap based on the
Consumer Price Index (CPI), id. § 3622(d)(1)(A), (D), as well as procedures that
would allow prices to rise above the price cap “due to extraordinary or exceptional
circumstances.” Id. § 3622(d)(1)(E).
But the Act did not require that this “system” remain in place forever. To the
contrary, Section 3622(d)(3) of the Act directed the Commission, “[t]en years after
the date of enactment of the . . . Act and as appropriate thereafter,” to “review the
system for regulating rates and classes for market-dominant products established
under this section to determine if the system is achieving the objectives in subsection
(b), taking into account the factors in subsection (c).” Id. § 3622(d)(3). If the
Commission determined in these review proceedings “that the system is not
achieving the objectives in subsection (b), taking into account the factors in
subsection (c),” the Act specifically authorized the Commission to “make such
modification or adopt such alternative system for regulating rates and classes for
market-dominant products as necessary to achieve the objectives.” Id. The petitions
before this Court arise from the “ten-year review” proceedings under Section
3622(d)(3).

2
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Proceedings Under 39 U.S.C. § 3622(d)(3)

The Commission initiated ten-year review proceedings in December 2016.
On December 1, 2017, the Commission issued Order No. 4257, Order on the
Findings and Determination of the 39 U.S.C. 3622 Review, PRC Docket No.
RM2017-3, in which it found that the initial rate-regulation system had failed to
achieve the objectives in 39 U.S.C. § 3622(b), taking into account the factors in
Section 3622(c). In particular, the Commission concluded that the initial system had
failed to “assure adequate revenues, including retained earnings, to maintain
financial stability,” id. § 3622(b)(5), or to maintain “reasonable” (i.e., compensatory)
rates, id. § 3622(b)(8). See Order No. 4257 at 165-78, 229-36, 274.
Having concluded that the rate-regulation system had failed to achieve certain
objectives, the Commission then considered whether, and the extent to which,
changes to the system were necessary to achieve the statute’s objectives. On
November 30, 2020, the Commission issued Order No. 5763, Order Adopting Final
Rules for the System of Regulating Rates and Classes for Market Dominant
Products, PRC Docket No. RM2017-3, which made several changes to the system,
including by providing the Postal Service with additional pricing flexibility to
address certain drivers of the Postal Service’s large annual net losses that the
Commission found were largely outside the Postal Service’s control. Order No.
5763 at 23.
3

USCA Case #20-1505

Document #1884298

Filed: 02/08/2021

Page 5 of 25

The proceedings have given rise to four petitions for review in this Court –
three by the Mailers, 2 which allege that the Commission’s revisions to the rateregulation system were unwarranted and unjustified, and one by the Postal Service, 3
which contends that the revisions were inadequate to remedy the initial system’s
failures. This Court has consolidated the four petitions.
On January 27, 2021, the Mailers filed the instant motion for a stay. The
Mailers had previously filed a motion for a stay with the Commission, which the
Commission denied on January 19, 2021.
STANDARD OF REVIEW
A stay is an “extraordinary remedy,” Cuomo v. U.S. Nuclear Regulatory
Comm'n, 772 F.2d 972, 978 (D.C. Cir. 1985), that is an “intrusion into the ordinary
processes of administration and judicial review,” Virginia Petroleum Jobbers Ass’n
v. Fed. Power Comm’n, 259 F.2d 921, 925 (D.C. Cir. 1958). It is “not a matter of
right,” but rather “an exercise of judicial discretion.” Virginian Ry. Co. v. United
States, 272 U.S. 658, 672 (1926) (citation omitted). As the party seeking the stay,

2

National Postal Policy Council v. Postal Regulatory Comm’n (D.C. Cir. No. 171276) (filed Dec. 29, 2017); Nat’l Postal Policy Council, et al. v. Postal Regulatory
Comm’n (D.C. Cir. No. 20-1505) (filed Dec. 18, 2020); and Alliance of Nonprofit
Mailers, et al. v. Postal Regulatory Comm’n (D.C. Cir. No. 20-1510) (filed Dec. 18,
2020).
3

U.S. Postal Serv. v. Postal Regulatory Comm’n (D.C. Cir. No. 20-1521) (filed on
December 29, 2020).
4

USCA Case #20-1505

Document #1884298

Filed: 02/08/2021

Page 6 of 25

the Mailers “bear[] the burden of showing that the circumstances justify an exercise
of that discretion.” Nken v. Holder, 556 U.S. 418, 434 (2009).
This Court considers four factors when deciding whether to grant a stay:
(1) the likelihood that the moving party will prevail on the merits; (2) the prospect
of irreparable injury to the moving party if relief is withheld; (3) the possibility of
substantial harm to other parties if relief is granted; and (4) the public interest. See
Nken, 556 U.S. at 426; Virginia Petroleum Jobbers, 259 F.2d at 925; D.C. Cir. R.
18(a). This Court has treated the first factor as “a key issue – often the dispositive
one,” Greater New Orleans Fair Hous. Action Ctr. v. HUD, 639 F.3d 1078, 1083
(D.C. Cir. 2011), the “most important factor,” Aamer v. Obama, 742 F.3d 1023, 1028
(D.C. Cir. 2014), and a “foundational requirement,” Guedes v. Bureau of Alcohol,
Tobacco, Firearms & Explosives, 920 F.3d 1, 10 (D.C. Cir. 2019). Accordingly,
this Court has declined to consider the remaining three factors if a party cannot
demonstrate a likelihood of success. See id.
ARGUMENT
I.

The Mailers Are Unlikely to Succeed on the Merits of the Statutory and
Constitutional Arguments Their Motion Advances
The Mailers’ motion makes two merits arguments: that the Commission

misconstrued Section 3622(d)(3) as empowering it to modify or replace the initial
system’s price cap if necessary to achieve the objectives set forth in Section 3622(b);
and that, even if the Commission permissibly interpreted the statute, such
5
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interpretation should be disregarded in order to avoid constitutional issues. As
discussed below, both arguments should fail.
A.

The Commission Correctly Concluded that 39 U.S.C. § 3622(d)(3)
Authorizes Modification or Replacement of the Initial CPI-Based
Price Cap

The question before this Court is whether the CPI-based price cap in 39 U.S.C.
§ 3622(d)(1) is a permanent fixture of any rate-regulation system that the
Commission may design, or whether instead the Commission could modify or
replace it under Section 3622(d)(3) if necessary to achieve the objectives in Section
3622(b).

As explained below, the Commission correctly adopted the latter

interpretation.
1.

All parties agree that the CPI-based price cap was a mandatory

component of the initial “system” that the Commission was required under Section
3622(a) to establish upon the Act’s enactment. See 39 U.S.C. § 3622(a) (requiring
the Commission to establish a “modern system for regulating rates and classes for
market-dominant products” within 18 months after the Act’s enactment); id.
§ 3622(d)(1)(A) (“The system for regulating rates and classes for market-dominant
products shall” include, among other things, a CPI-based price cap). As a required
feature of that initial system established under Section 3622(a), the price cap was
necessarily part of that system; indeed, no one disputes that the price cap was the
centerpiece of the initial system that Section 3622(a) required the Commission to
6

USCA Case #20-1505

Document #1884298

Filed: 02/08/2021

Page 8 of 25

establish. Accordingly, even though the Commission was given the power to
“revise” the initial system “from time to time,” it was not authorized to alter or
replace the price cap during the initial ten-year period, even if the Commission
believed that the cap was preventing the system from achieving the objectives in
Section 3622(b).
But the same Act that required the Commission to establish an initial system
with a CPI-based price cap also required the Commission, ten years after the Act’s
enactment, to review that system to determine whether it was meeting the nine
objectives in Section 3622(b), taking into account the 14 factors in Section 3622(c).
39 U.S.C. § 3622(d)(3). And, if the Commission concluded in this ten-year review
that the initial “system” was not achieving the objectives, it was broadly empowered
and expressly authorized to “modif[y]” that “system” or adopt an “alternative
system” as necessary to achieve the statutory objectives. Id. Because the price cap
was part of the initial system that Congress required the Commission to review, it
follows that the price cap, like the other components of that system, was subject to
potential modification or replacement under Section 3622(d)(3).
The Mailers’ position, however, is that the CPI-based price cap is permanent
and cannot be modified under Section 3622(d)(3). They contend that “[t]he system”
subject to a strict CPI-based price cap under Section 3622(d)(1) should be read as
referring not to the initial system established under Section 3622(a), but to “any
7
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system” of rate regulation, including a system adopted under Section 3622(d)(3).
See Motion at 8 (Section 3622(d)(1) imposes the price-cap “requirement on ‘[t]he
system’—as in any system”).
But that is not what the statute says. Section 3622(d)(1) does not say “any
system,” but plainly refers back to the system established under Section 3622(a).
And Section 3622(d)(3) does not exclude the price cap from the scope of the
Commission’s mandatory review of that system, does not limit the scope of
modifications or type of alternative system the Commission may adopt “as necessary
to achieve the objectives,” and does not defer to Section 3622(d)(1) or suggest that
the modified or alternative system must retain the price cap. Instead, Section
3622(d)(3) requires the Commission to review the entire existing system (which
includes the price cap) and, if the Commission determines that the initial ratemaking
system has not satisfied the statute’s objectives (taking into account the statute’s
factors), makes all features of the initial ratemaking system, including the price cap,
subject to revision or replacement to the extent necessary to achieve the objectives.
Reading Section 3622(d)(3) as implicitly requiring strict maintenance of a
CPI-based price cap would relegate the ten-year review to nothing more than a
mandatory checkpoint that confers no more substantive authority to revise the
system than that already conferred by Section 3622(a). Such a reading would be
particularly nonsensical under circumstances, as here, where the Commission
8
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concludes during its mandatory review that the CPI-based price cap is the principal
reason why the initial regulatory system failed to achieve the objectives of Section
3622(b), and that altering or replacing the price cap is necessary to achieve those
objectives. Under the Mailers’ logic, the Commission might recognize such a
problem under Section 3622(d)(3) but would be powerless to fix it. Yet the fact that
Congress expressly authorized the establishment of a wholly “alternative system,”
beyond mere revisions to the initial system, shows that Congress intended to
authorize more fundamental changes than the Mailers posit here.
An “alternative” to a system that requires prices to be capped at CPI is a
system that does not contain such a requirement. If the Commission’s power to
adopt an “alternative system” remained constrained by the rigid CPI-based price cap
and other requirements of Section 3622(d)(1), then that power would not be
materially different from the power to “revise” or “modif[y]” the system, and the
distinction between “modification” and “alternative system” in Section 3622(d)(3)
would be surplusage.
The Mailers largely ignore Section 3622(d)(3)’s broad authorization of an
“alternative system,” instead arguing that Congress would have mentioned the price
cap had it intended to authorize the Commission to alter or remove it under Section
3622(d)(3). In support of that argument, the Mailers contrast Section 3622(d)(3)
with two other sections, 3622(d)(1)(E) and 3622(d)(2)(C), that make express
9
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reference to the price cap. Motion at 9-10. This purported contrast fails to account
for the provisions’ markedly different functions. The latter two provisions mention
the price cap because they involve ratemaking limitations during the initial ten-year
period when the price cap was statutorily mandated: Section 3622(d)(1)(E) is a
safety valve that allows rate increases above the CPI-only price cap in exceptional
circumstances, and Section 3622(d)(2)(C) limits the extent to which the Postal
Service can exceed the cap by applying unused (and “banked”) pricing authority
from previous years. By contrast, Section 3622(d)(3) delegates broader authority to
the Commission to replace the entire ratemaking system (including not only the price
cap, but also the safety valve and the restriction on banked pricing authority)
following the initial ten-year period. See Ass’n of Oil Pipe Lines v. FERC, 281 F.3d
239, 244 (D.C. Cir. 2002) (distinguishing a safety valve from the prospect of
“systemic errors” in the default price cap). It is thus not surprising that Section
3622(d)(3), unlike the other two provisions, does not mention the price cap.
2.

Even if the language of Section 3622(d)(3) were capable of being read

in the manner advanced by the Mailers (and we dispute such capability, particularly
when the text is considered in context), the statute’s legislative history makes
Congress’s intent plain. Section 3622(d)(3) was part of a compromise between two
postal-reform bills passed by the House and Senate, respectively, in the 109th
Congress. The House bill would have given the Commission the discretion to design
10
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whatever type of regulatory system the Commission deemed appropriate to achieve
specified statutory objectives, and an ostensible CPI-based limitation could be
waived whenever the Commission determined reasonable, equitable, and necessary.
See H.R. 22, 109th Cong. § 201(a) (2005); see also H.R. Rep. No. 109-66, pt. 1, at
48 (2005) (noting that the purpose of giving the Commission this authority was to
ensure that the regulatory system could “respond to changes in mail volume,
technologies, and other factors”). By contrast, the Senate bill, S. 662, would have
required the imposition of a permanent CPI-based price cap that could be exceeded
in only limited circumstances. S. 662, 109th Cong. § 201 (2005) (as substituted by
the Senate in an engrossed amendment to H.R. 22, 109th Cong. § 201 (2006)).
Ultimately, the House and Senate sponsors of the respective bills agreed to a
compromise bill, which was introduced as H.R. 6407 at the end of the 109th
Congress and enacted into law as the Act. The Act adopted the Senate language
regarding Section 3622, but added Section 3622(d)(3). Although there were no
committee hearings or committee report on H.R. 6407, the Act’s primary Senate
sponsor, Senator Susan Collins, provided an authoritative explanation of the addition
of Section 3622(d)(3) upon introducing the compromise bill:
The compromise legislation before the Senate replaces the
current lengthy and litigious rate-setting process with a rate cap-based
structure for products such as first class mail, periodicals, and library
mail. For 10 years, the price changes for market-dominant products
like these will be subject to a 45-day prior review period by the Postal
Regulatory Commission. The Postal Service will have much more
11
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flexibility, but the rates will be capped at the CPI. That is an important
element of providing 10 years of predictable, affordable rates, which
will help every customer of the Postal Service plan.
After 10 years, the Postal Regulatory Commission will review
the rate cap and, if necessary, and following a notice and comment
period, the Commission will be authorized to modify or adopt an
alternative system.
While this bill provides for a decade of rate stability, I continue
to believe that the preferable approach was the permanent flexible rate
cap that was included in the Senate-passed version of this legislation.
But, on balance, this bill is simply too important, and that is why we
have reached this compromise to allow it to pass. We at least will see
a decade of rate stability, and I believe the Postal Rate Commission, at
the end of that decade, may well decide that it is best to continue with
a CPI rate cap in place. It is also, obviously, possible for Congress to
act to reimpose the rate cap after it expires. But this legislation is
simply too vital to our economy to pass on a decade of stability.
152 Cong. Rec. S11,675 (daily ed. Dec. 8, 2006) (statement of Sen. Collins). As it
comes from a primary sponsor of the Act, this statement “carries considerable
weight.” See Corley v U.S., 556 U.S. 303, 318 (2009). This is particularly true here,
for two reasons. First, the statement is the sole pre-enactment explanation of the
intent of Section 3622(d)(3)’s congressional framers.

Second, it cannot be

downplayed as a self-serving effort to advance a preferred view of the statute. As
Senator Collins noted, she would have preferred the Senate approach of mandating
a permanent CPI price cap, but the Act instead gave the Commission the authority
under Section 3622(d)(3) to “review the rate cap” and to “modify or adopt an
alternative system.” 152 Cong. Rec. S11,675. She also noted that, ultimately, the

12
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question of whether to “continue with a CPI rate cap in place,” or to set forth a
modified or alternative system, is for the Commission to determine. Id.
This legislative history affirms the Congressional purpose that is also plainly
evident in Section 3622(d)(3)’s text. For a ten-year period, the “system” regulating
rates for market-dominant products was required to include a CPI-based price cap
as an interim measure. Thereafter, the Commission was required to determine
whether the system was actually achieving the objectives that Congress intended it
to achieve. If the Commission made the threshold determination that the current
system was not achieving the objectives (taking into account the factors), the
Commission was empowered to design a system that would achieve the objectives,
and was free to modify or abandon the price cap as it deemed necessary to that task.
3.

The Mailers’ remaining arguments do not come close to overcoming

these clear expressions of Congressional intent. The Mailers maintain that it is
simply implausible that Congress would cede the design of the rate-regulation
system to the Commission. Motion at 13. But there is nothing unusual about
Congress’s decision. Section 3622(d)(3) fits within a history of Congressional
delegations of decision-making authority concerning postal ratemaking. And other
regulatory agencies, like the Federal Communications Commission (“FCC”) and the

13
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Federal Energy Regulatory Commission (“FERC”), have operated under similarly
broad, if not broader, authority. 4
Nor did the Commission’s interpretation of Section 3622(d)(3) run afoul of
this Court’s decision in Carlson v. Postal Regulatory Commission, 938 F.3d 337
(D.C. Cir. 2019). Motion at 11. Carlson had nothing to do with the permanence of
the price cap or the scope of Section 3622(d)(3). Instead, that case concerned
whether the initial “system” established under Section 3622(a) required the
Commission to determine whether individual rate adjustments comported with the
objectives in subsection (b), taking into account the factors in subsection (c).
Finally, in revising the system under Section 3622(d)(3), the Commission did
not claim the power to “ignore” other provisions of Section 3622, such as the factors
in subsection (c) and the workshare ceiling and exceptions in subsection (e). Motion
at 10-11. The Commission accounted for subsection (c)’s factors (which is all that
Section 3622(d)(3) requires) in its interpretation and application of the objectives,

4

E.g., 16 U.S.C. §§ 824d(a)-(b), 824e(a) (requiring rates and charges of FERCregulated utilities to be “just and reasonable” and not unduly discriminatory or
preferential, and authorizing FERC to determine and fix such rates); 47 U.S.C.
§ 201(b) (requiring charges for and classes of FCC-regulated communications
services to be “just and reasonable,” and allowing FCC to “prescribe such rules and
regulations as may be necessary in the public interest”); id. at § 205(a) (authorizing
FCC “to determine and prescribe” “just and reasonable charge[s]”); id. § 543(b)(1),
(2)(C) (requiring FCC to ensure that basic cable service rates are “reasonable” and
that rates not exceed what they would be if there were effective competition, and
setting forth seven factors for FCC to “take into account”).
14
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see generally Order No. 4257 at 18-21, 48-52, 157-58, 255-57, 274-75, and the
revised system that the Commission adopted preserves subsection (e)’s ceiling and
exceptions. Compare 39 U.S.C. § 3622(e) with Order No. 5763 at 200, 224 & att.
at 51-58.

Whatever the Mailers’ specific concern may be regarding the

Commission’s treatment of subsections (c) and (e), they fail to articulate it, let alone
carry their burden of persuasion.
In short, the Commission correctly interpreted the scope of Section
3622(d)(3), and did not exceed the authority that Congress delegated to it in
determining that modifications to the price cap were necessary to achieve the
objectives of Section 3622(b).
B.

Section 3622(d)(3) Does Not Raise Constitutional Concerns

The Mailers’ alternative argument, that interpreting Section 3622(d)(3) in
accordance with Congress’s intent places the Act in constitutional jeopardy, is
baseless and does not support reading Section 3622(d)(3) in the atextual manner that
the Mailers urge. There is nothing constitutionally suspect about Congress allowing
the Commission to modify or replace the initial rate-regulation system in furtherance
of express statutory objectives, just as it assigned the role to the Commission to
establish the rate-regulation system for the initial 10-year period pursuant to
specified parameters.

15
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The Mailers’ Presentment Clause argument appears to be that, by allowing
the Commission to establish a rate-regulation system under Section 3622(d)(3) that
would permit above-CPI price increases, Congress somehow impermissibly
authorized the Commission to effectively repeal portions of the Act and to substitute
its policy choices for those of Congress. Motion at 14-15. This argument founders
on the incorrect premise that Congress established the CPI price cap as a permanent
fixture of postal rate regulation and that its alteration would thus be tantamount to
its “repeal.”

As discussed above, the Commission has not unconstitutionally

rewritten the statute, but instead is effectuating Congress’s clear intent. The Mailers
do not claim that it would have been unconstitutional for Congress to permit the
Commission to select a different rate-regulation system from the outset, as the House
bill would have done. It is unclear why it would be any less constitutional that
Congress provided for the Commission to do so after ten years.
The Mailers’ reliance on the nondelegation doctrine, Motion at 15, fares no
better. The nondelegation doctrine does not prevent Congress from legislating in
broad terms or leaving a degree of discretion to an Executive Branch actor, so long
as Congress sets forth an “intelligible principle” to which the actor must conform.
E.g., Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001). Here, the statute
certainly contains an intelligible principle – it allows the Commission to replace the
initial system (1) only after first determining that the initial system had failed to
16
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achieve nine specified statutory objectives, taking into consideration 14 additional
statutory factors, and (2) only to the extent necessary to achieve the nine statutory
objectives. Each of those objectives and factors states a specific public-policy
interest – including, among other things, high-quality service standards,
predictability and stability in rates, pricing flexibility, revenue sufficiency, and
simplicity of rate structure. Those detailed standards demonstrate that Section
3622(d)(3) does not come close to approaching the outer bounds of delegation
standards that the Supreme Court has upheld – virtually without fail – as
constitutional. E.g., Fed. Power Comm’n v. Hope Nat. Gas Co., 320 U.S. 591, 60002 (1944) (upholding Federal Power Commission’s selection of a rate formula under
a statute requiring only that rates be “just and reasonable”); see also Whitman, 531
U.S. at 474-75 (citing cases upholding broad legislative standards for regulatory
authority, including where the relevant standards were merely that prices or
regulations be “in the public interest” or “generally fair and equitable,” and further
noting that the Court has only twice ever found a statute to lack “the requisite
‘intelligible principle’”).
II.

The Mailers Have Not Carried Their Burden As to the Remaining
Factors
Because the Mailers’ motion has failed to demonstrate a likelihood of success

and thereby satisfy the “most important” and “foundational” factor, this Court should
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deny extraordinary relief on that basis alone. In any event, the Mailers have failed
to carry their burden as to the remaining factors as well.
A.

The Mailers Will Not Suffer Irreparable Harm Absent a Stay

The Mailers have not shown that they will suffer irreparable harm unless a
stay is granted. The Mailers seek to stay implementation of the Commission’s rules.
See Motion at 1 (requesting “that this Court stay the implementation of [the
Commission’s] final rules . . . that enlarge the [Postal Service’s] ratemaking
authority”). But they do not claim to be harmed, let alone irreparably, by the rules
themselves, which simply modify the regulatory system in which the Postal Service
can change prices for its market-dominant products. Instead, the harm the Mailers
identify – price increases – is contingent on events that have not yet transpired and
some that may not transpire. First, the Commission must determine the pricing
authority available to the Postal Service. Then, the Postal Service Governors must
decide whether, when, and the extent to which to raise prices pursuant to that
authority. Even then, further Commission proceedings are required before any such
price increases can take effect. Accordingly, the Mailers’ claim is based on sheer
supposition and does not provide a basis for suspending the Commission’s rules.
See Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (movants must
“substantiate the claim that irreparable injury is ‘likely’ to occur” and “provide . . .
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proof indicating that the harm is certain to occur in the near future”) (citation
omitted).
Even if the mere prospect of a rate increase later this year were enough to
establish that the harm is sufficiently likely or imminent, the Mailers’ claim that
price increases during the pendency of the instant appeal will “seriously harm” their
member businesses and organizations, Motion at 17, is entirely speculative. The
motion provides no quantitative indication of the relative role of postage expenses
in mailers’ budgets, which might enable an evaluation of impact.
Finally, the Mailers’ argument concerning irreparability depends entirely on
the eventuality that the new rules may be invalidated and that any price changes
under those rules may be declared unlawful. Motion at 18. As related in the previous
section, however, that eventuality is unlikely to materialize.
B.

A Stay Will Harm the Postal Service

Staying the Commission’s revisions to the rate-regulation system pending
judicial review would have a detrimental impact on the Postal Service by keeping in
place a legacy system that has already caused the Postal Service to suffer net losses
in each of the 14 years since the Act’s passage, including a $9.2 billion net loss in
FY2020 alone, see U.S. Postal Serv. Annual Report, Form 10-K, at 58 (available at
https://go.usa.gov/xs3rG), and a cumulative net deficiency of more than $80 billion.
Id. at 59. Importantly, the Mailers are asking for a stay not of whatever price changes
19
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the Postal Service may eventually file under the Commission’s new rules, but of the
new rules themselves. This raises the prospect that, if the rules are ultimately upheld
on review and price changes are implemented only after that point, the Postal Service
may forever lose the accrual of the first year of pricing authority that the Commission
has found necessary to offset the noncompensatory rates and financial instability
caused by the legacy system.
The Mailers downplay those harms, claiming that the Postal Service has
sufficient cash on hand to avoid being driven out of business during this Court’s
review, but the Commission held three years ago that financial stability is not simply
or even primarily a question of whether the Postal Service can sustain operations.
Order No. 4257 at 163-71. Moreover, it is undisputed that the Postal Service has
been able to sustain operations and maintain its relatively low liquidity position only
by forgoing needed investments and accumulating a growing backlog of unpaid
debts, including $63.4 billion for statutorily mandated pension and retirementbenefits between 2012 and 2020. See U.S. Postal Serv. FY2021 Integrated Financial
Plan at 9 (available at https://go.usa.gov/xs3r6).
A patently noncompliant ratemaking system has already forced the Postal
Service to suffer 14 years of net losses, insufficient investment, and staggering debt,
with consequential harms to the American public’s confidence in and financial
stability of its postal system. Even though the Postal Service maintains that the
20
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Commission’s revisions to the system are insufficient to correct the legacy system’s
failures, there is certainly no reason to further defer any effort at correction and to
allow those harms to persist unabated into the future.
C.

A Stay is Not in the Public Interest

Finally, the public interest favors denial of the Mailers’ request. The Mailers
argue that the public interest favors a stay because the Commission “exceeded its
statutory authority.” Motion at 20. As discussed above, the Commission correctly
interpreted the statute. In fact, the statutory scheme would be offended by further,
unwarranted delay in enacting measures “necessary to achieve the objectives” that
the legacy system has failed to achieve. 39 U.S.C. § 3622(d)(3).
The Mailers’ other argument, that the mailing public favors lower prices, is
too nebulous to be cognizable. Undetermined at this time is whether, when, and by
what amounts postal prices would increase under the new rules. Even assuming that
the Commission’s rules will ultimately lead to somewhat higher prices for marketdominant products, that is only because prices have been capped at
noncompensatory levels for the past 14 years. The postal system is not cost-free;
someone must pay for it. Congress decided that postal costs are borne by users of
the system, and so the only available tool is precisely what Congress provided: a
ratemaking system that is reasonably compensatory and adequate to provide for the
postal system’s current and future needs. 39 U.S.C. §§ 404(b), 3622(b)(5), (b)(8).
21
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Seen properly in this light, neither the Mailers nor the public are harmed by
steps aimed at correcting unfairly low rates in order to sustain the system on which
the Mailers rely. Failing to do so would harm the mailing public by prolonging and
deepening the Postal Service’s financial instability and by continuing to delay the
sort of investments that a more stable Postal Service could make and the efforts to
close the net-revenue gap that the legacy system has produced.
CONCLUSION
For the foregoing reasons, the Mailers’ motion for a stay should be denied.
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ORAL ARGUMENT NOT YET SCHEDULED
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
NATIONAL POSTAL POLICY COUNCIL, et al.,
Petitioners,
v.
POSTAL REGULATORY COMMISSION,
Respondent.

Case Nos. 17-1276,
20-1505, 20-1510,
20-1521

REPLY
In the Postal Accountability and Enhancement Act (the “Act”), Congress
instructed the Postal Regulatory Commission (the “Commission”) to establish
regulations governing market-dominant rates. Congress identified requirements
that this regulatory system must incorporate and instructed the Commission to
review those regulations ten years after enactment. Movants do not dispute that the
Commission can modify or adopt alternative regulations governing the rate system.
But Respondents go much farther. They claim Congress created a bifurcated
rate system: an initial system to which the requirements applied, and a separate, postten-year review system to which they do not. But there is no “initial” system and
there are no “initial” requirements. There are statutory requirements and there is a
Commission-created system that is subject to review and modification. Congress
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never wrote the requirements out of the Act, but Respondents seek to do so. For that
reason alone, Movants are likely to prevail on the merits and a stay is warranted.
Respondents also characterize as speculative massive price increases that the
Postmaster General himself admits are imminent. They claim on one hand that the
Postal Service might not use its newfound rate authority while arguing on the other
hand that a stay will harm the Postal Service by preventing it from using that same
authority. Respondents also do not contest that the Postal Service has sufficient
resources to operate, while Movants and the public generally would be unable to
recoup price increases that are later declared unlawful. Under these circumstances,
a temporary stay maintaining the status quo is in order.
I.

The Commission has exceeded its statutory authority attempting to
“fix” a problem that only Congress can address
This Motion principally turns on whether the price cap Congress established

in §3622(d)(1) of the Act is a permanent requirement of the system for regulating
the rates of market-dominant postal services or whether it can be disregarded after
ten years. The former interpretation relies on the statute’s straightforward text,
Congress’s longstanding role in this area, and constitutional considerations.
Respondents endorse the latter interpretation, necessarily rewriting the statute.
Respondents argue, for example, that §3622(d)(1) sets forth requirements for an
“initial” ratemaking system. See Commission Opp. at 10; Postal Service Opp. at 6.
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Indeed, the Commission’s Opposition and the Postal Service’s Opposition use the
word “initial” in this context twenty-four and twenty-five times, respectively.
But neither the word “initial,” nor any analogous word, appears in
§3622(d)(1). Instead, §3622(d)(1) specifies that its “[r]equirements” “shall” apply,
without limitation, to “[t]he system for regulating rates and classes for marketdominant products,” and §3622(d)(3) mandates a ten-year review without any
indication that the statutory requirements would cease to apply.
Rather than create an “initial” system, Congress, in §3622(a), directed the
Commission to adopt rules to regulate rates and, in §3622(d)(1), required that the
system contain the price cap and certain other elements. In 2007, the Commission
adopted regulations putting that system in place—the bulk of which consisted of
elements adopted at the Commission’s discretion while duly enshrining the statutory
requirements. In §3622(a), Congress authorized the Commission to review and
revise its regulatory system “from time to time”; and in §3622(d)(3), it required that
the Commission undertake such a review ten years hence.
The Postal Service’s claim that “[b]ecause the price cap was part of the initial
system that Congress required the Commission to review, it follows that the price
cap, like the other components of that system, was subject to potential modification
or replacement under Section 3622(d)(3),” Postal Service Opp. at 7, is a non
sequitur. Section 3622(d)(1) does not say that its requirements apply to an “initial”
3
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system only. And the §3622(d)(3) directive to review the system after ten years does
not render the §3622(d)(1) requirements any less mandatory.
The Commission claims the word “alternative” in §3622(d)(3) conveys
authority to adopt a new system of its own devising. Commission Opp. at 10. But
“alternative” simply means that the Commission could adopt a system different from
the one it established earlier; it says nothing about repealing the statutory
requirements. The Commission can adopt an alternative system that replaces every
single rule it originally enacted. But that system must still have a CPI-limited price
cap, per the statutory requirements.

Likewise, any alternative system must

account for the statutory factors of §3622(c) and comport with the workshare
requirements of §3622(e).
The Commission, however, claims that “[a]s a textual matter, §3622(d)(3)
refers to the ‘system . . . established under this section’—that is, the system
established by the entirety of §3622, and not merely the regulatory system created
by subsection 3622(a).” Commission Opp. at 13. But the Commission misreads
that passive clause. That clause refers to the system the Commission “established”
“under” §3622(a)—which contained the Commission’s complex procedural and
substantive framework for regulating rates while duly including the requirements
Congress imposed in §3622(d)(1). Under the Commission’s argument, the statute
“established” the system. But the statute does not “establish . . . a modern system”
4
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for rate regulation at all; it directs the Commission to do so. Whenever Congress
used the word “established” throughout the statute, it refers to the Commission’s
rulemaking work. E.g., §3622(a)(1) (the “Commission shall . . . by regulation
establish . . . .”).
Similarly, the Postal Service asserts that §3622(d)(1) “plainly refers back to
the system established under Section 3622(a)” and does not govern a system
established under §3622(d)(3). Postal Service Opp. at 8 (emphasis added). But that
is hardly “plain,” as §3622(d)(1) does not reference §3622(a); and §3622(d)(1)
appears in the same subsection as §3622(d)(3), rather than in §3622(a). The plain
text of §3622(d)(1) is an unequivocal statement that “the system” must contain a
CPI-based price cap. (emphasis added).
Respondents’ reliance on legislative history is equally unavailing. Although
both the Commission (at 15) and Postal Service (at 12) cite the same lone floor
statement by Senator Collins, neither cites any cases allowing a single legislator’s
comment to trump statutory language or even to resolve a statutory ambiguity. The
Postal Service’s reliance on Corley v. United States, 556 U.S. 303 (2009), is inapt
because in Corley, the sponsor’s statements did not stand alone; they were
corroborated by the statements of several other Senators and by other aspects of the
statute’s legislative history, which is not the case here. Corley’s use of the sponsor’s
statement was thus consistent with the general proposition that “courts may infer
5
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legislative intent from a sponsor’s statement . . . only where the statement is
consistent with a statute’s language and other legislative history.” 2A Norman &
Shambie Singer, Sutherland Statutes and Statutory Construction §48:15 (7th ed.
2014).
Respondents argue that Movants’ interpretation of the statute renders the tenyear review process “superfluous.” Commission Opp. at 13; Postal Service Opp. at
8. But the Commission retains substantial discretion, even with the price cap in
place. The statute says nothing about how the price cap should be calculated,
whether the revenues or volumes to which it applies should be determined on a
forward-looking or retroactive basis, what impact changes in service standards or
preparation requirements should have on the cap, or myriad other features of the
system that could have a material impact on the system of regulation and the cap.
Per §3622(a), the Commission engaged in extensive rulemaking to address
such issues, culminating in the adoption of more than forty-five pages of
comprehensive regulations. See Order No. 43 (Oct. 29, 2007); see also Docket No.
RM2007-1, Regulations Establishing System of Ratemaking, Order No. 15 (May 17,
2007) at 2-5 (requesting comments in consideration of alternative methods for
calculating CPI cap limitation and annual rate changes); Order Nos. 26 and 27, 72
Fed. Reg. 50744 (Sept. 4, 2007) (further discussion of alternatives); Order No. 43
(Oct. 29, 2007) (further discussion of alternatives and adoption of final rules).
6
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Since then, the Commission has made numerous other changes to the
regulatory system—all while maintaining the CPI cap. See, e.g., Order No. 303,
Docket No. RM2009-8, Amendment to the System of Ratemaking Regulations
(Sept. 22, 2009); Order No. 1786, Docket No. RM2013-2, Review of Commission’s
Price Cap Rules (July 23, 2013); Order No. 2086, Docket No. RM2014-3,
Calculation of Percentage Change in Rates for Price Cap Purposes (June 3, 2014);
Order No. 4393, Docket No. RM2016-6, Rule on Motions Concerning Mail
Preparation Changes (Jan. 25, 2018).
Similarly, in the proceedings below, parties recommended numerous major
regulatory changes to improve the Postal Service’s ability to address contemporary
circumstances, all consistent with the §3622(d)(1) requirements and readily
characterizable as “modified” or “alternative.”

See, e.g., NPPC et al. Reply

Comments at 11 (Mar. 4, 2020) (recommending setting rules to encourage volume
discounts, contract rates, and innovative pricing categories). Thus, the ten-year
review was far from superfluous even with the statutory requirements remaining in
place.
By imposing requirements in §3622(d)(1), Congress intentionally limited the
Commission’s discretion, which comports not only with Congress’s longstanding
preeminent role in postal policy but also with constitutional requirements. See
Movants’ Mot. for Stay at 13-16. Respondents say little about those constitutional
7
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requirements other than to claim that the statutory “objectives” and “factors” provide
the requisite “intelligible principle” to guide the Commission’s discretion.
Commission Opp. at 16-17 (citing Whitman v. Am. Trucking Ass’ns, 531 U.S. 457,
472 (2001)); Postal Service Opp. at 16-17 (same).1 And both Respondents ignore
that the “intelligible principle” must be one to which the agency must be “directed
to conform.” Whitman, 531 U.S. at 472. The objectives here provide no directive
to which the Commission must conform; instead, they are open-ended and oftconflicting “general aims” that reflect no bottom-line requirements.

A.L.A.

Schechter Poultry Corp. v. United States, 295 U.S. 495, 541, 543 (1935).
In the Act, Congress set as national policy that the Postal Service is to meet
revenue needs and retirement prefunding obligations by cutting costs and acting like
an efficient business. The price cap serves this purpose.2 If Respondents believe
that purpose has been frustrated since the Act’s enactment, that frustration does not

1

The Commission’s assertion that “(d)(3) does not set forth the factors as policy
goals to be achieved,” (Order No. 5763 at 361-62), undermines this claim. See also
id. at 69 (“[S]ubsection (e), like the other parts of section 3622, is part of the system
subject to review and potential modification or replacement under paragraph
(d)(3)”). The Postal Service argues the Commission has not “ignore[d]” subsections
(c) or (e), Postal Service Opp. at 14, but this is semantic sophistry; the Commission
acknowledged the subsections and then rendered them toothless.
2
See Docket No. R2013-11, Order Granting Exigent Price Increase, Order No.
1926 (Dec. 24, 2013) at 175 (“Under the PAEA, the price cap was to operate in
situations in which postal volumes were rising, as well as situations in which postal
volumes were declining. . . . [T]he Postal Service is expected to respond to the
declining volumes by reducing costs and improving efficiencies.”).
8
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empower the Commission to rewrite the existing statute to “fix” a problem that only
Congress has the power to rectify.3
II.

The Other Factors Likewise Support a Stay
Movants are entitled to a stay whether or not they are likely to succeed on the

merits given that, at a minimum, this appeal presents a serious legal question. “An
order maintaining the status quo is appropriate when a serious legal question is
presented, when little if any harm will befall other interested persons or the public,
and when denial of the order would inflict irreparable injury on the movant.”
Citizens for Responsibility & Ethics in Wash. v. Office of Admin., 565 F. Supp. 2d
23, 29 (D.D.C. 2008) (citation omitted). “There is substantial equity, and need for
judicial protection, whether or not movant has shown a mathematical probability of
success.” Id. Here, the remaining factors support a stay and the Court should decline
the Postal Service’s invitation to ignore them. Cf. Postal Service Opp. at 5.
The balance of harms strongly favors a stay. For captive customers of the
Postal Service’s monopoly products, the injury from the authorized above-inflation
price increases is substantial (equating to a $2.3 billion annual surcharge on mailers)

3

Order No. 4257 is similarly flawed, finding the current system has failed
despite recognizing that the Postal Service’s financial difficulties result primarily
from the Congressionally mandated prefunding requirements in 5 U.S.C. §8909a(d).
Petitioners will demonstrate on brief that the Commission’s finding was arbitrary
and that the final rules will not resolve the problems the Commission identified.
9
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and irreparable (it cannot, by law, be refunded even if Movants were to prevail in
their appeal).
That harm is also certain to occur. Respondents note that the Commission’s
final rules do not by themselves increase prices above inflation but, rather, authorize
the Postal Service to do so. Movants have not suggested otherwise. But that hardly
renders the price increases “hypothetical” (Commission Opp. at 17) or “sheer
supposition” (Postal Service Opp. at 18). The Postal Service has sought aboveinflation pricing power for over a decade, has indicated that it intends to utilize the
new rate authority given it, and the Postmaster General himself confirmed on
January 26, 2021, that this “new pricing authority [is] an important part of the
solution we will be proposing” and that the next rate increase is “imminent.” See
MTAC Virtual Open Session (Jan. 26, 2021), available at https://Postal
Service.zoomgov.com/rec/share/3JY2Lpv8x3FOAc_r5X7UBL9_OabEeaa81Sgarv
QNmLB4buzoNTa2jl_ SRt3kkzs.
These price increases are not a “mere prospect,” (Postal Service Opp. at 19),
but a certainty, and Respondents’ characterization of their impact on Movants as
speculative ignores large swaths of the agency record. See generally ANM et al.
Comments at 28-39 (Feb. 3, 2020).
Neither Respondent has shown that a stay would harm the Postal Service. The
Postal Service misleadingly blames the price cap for its “staggering debt” and
10
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“harms to the American public’s confidence in and financial stability of its postal
system” and expresses alarm that it may “forever lose the accrual of the first year of
pricing authority.” Postal Service Opp. at 20. Yet the Postal Service’s cash
holdings, cash flow, and access to liquidity are undeniably far stronger than when
the ten-year review began. On the same day that the Commission and the Postal
Service filed their oppositions, the Postal Service reported to the Commission that
its first quarter FY2021 revenues increased by more than $2 billion over the same
period in FY2020, and that it earned more than $318 million profit during the recent
quarter.

See U.S. Postal Service, FY2021 Form 10-Q at 3, available at

https://about.usps.com/what/financials/financial-conditions-results-reports/fy2021q1.pdf. The “staggering debt” is almost completely a function of missed prefunding
payments, for which the Postal Service has suffered no consequences other than to
its balance sheet. See ANM et al. Comments at 24 (Feb. 3, 2020).
As for the public’s confidence, the Postal Service just last year boasted that
“Americans’ opinion of [it] remains highly positive,” after a Pew Research Survey
showed that 91 percent of respondents reported a favorable view of the Postal
Service.

See “U.S. Postal Service Tops List Again as Americans’ Favorite

Government Agency” (Apr. 15, 2020).
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For these reasons, the public interest favors a stay. Absent a stay, price
increases on businesses, and on the magazines, greeting cards, catalogs, newsletters,
and charitable appeals enjoyed by hundreds of millions of Americans are imminent.
Conclusion
The Court should issue a stay maintaining the status quo until the merits of
this appeal can be addressed.

Furthermore, as neither Respondent opposes

expedition (see Commission Opp. at 20; Postal Service Opp. at 1 n.1), Movants also
request that the Court adopt an expedited briefing and oral-argument schedule for
this appeal.
[signatures on next page]
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