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Reliable mail service is an American value. Indeed, it predates the Constitution. 

The Postal Service’s mission is to provide the nation with reliable mail service. It has, 

for literally centuries, lived up to that mission and to its unofficial motto: Neither snow 

nor rain nor heat nor gloom of night stays these couriers from the swift completion of 

their appointed rounds.  

Since the initiation of briefing on this preliminary injunction application, four 

federal courts have—in five orders examining defendants’ unlawful conduct—rejected 

Defendants’ identical arguments and granted preliminary relief. Governor Bullock 

seeks preliminary relief because the Defendants’ policy changes continue to cause 

mail delays in Montana, in turn causing irreparable harm. 

ARGUMENT 

A. This Court has subject-matter jurisdiction over Defendants’ ultra vires actions 
and failure to comply with 39 U.S.C. § 3661. 

 
Citing 39 U.S.C. § 3662, Defendants contend the Governor’s only remedy for 

their evasion of the Postal Regulatory Commission is to complain to the PRC. Section 

3662, however, does not vest the PRC with exclusive jurisdiction over the Governor’s 

claims. And, as the pandemic increases Montanans’ dependence on reliable mail and 

an election heavily reliant on mail balloting impends, this Court has jurisdiction to 

review Defendants’ ultra vires actions. 
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1. Section 3662 does not divest this Court of jurisdiction. 
 

Defendants argue 39 U.S.C. § 3662 vests exclusive jurisdiction over the 

Governor’s claims in the PRC. Not so.  

At least three courts have rejected Defendants’ efforts to compound their 

evasion of the PRC by also evading the courts. In Washington v. Trump, No. 20-cv-

03127, 2020 WL 5568557, at *3 n.1 (E.D. Wash. Sept. 17, 2020), the court rejected 

Defendants’ invocation of § 3662, observing:  

39 U.S.C. § 3662 does not limit this Court's jurisdiction. By its 
terms, § 3662 is discretionary, not mandatory. Section 3662 does not 
divest district courts of the broad jurisdiction granted to them under 
28 U.S.C. § 1339 over “any civil action arising under any Act of Congress 
relating to the postal service,” nor the grant of “jurisdiction over all 
actions brought by or against the Postal Service” in 39 U.S.C. § 409(a). 
… Plaintiffs are arguing the Postal Service’s implementation of 
nationwide policy changes without oversight by the Postal Regulatory 
Commission or the public was unlawful. Such claims are properly 
brought under §§ 409 and 3661.  

And in Pennsylvania v. DeJoy, No. 20-cv-4096, 2020 WL 5763553 (E.D. Pa. 

Sept. 28, 2020), the court distinguished the same cases, including LeMay, as “run-of-

the-mill allegations of unsatisfactory service far afield from those contemplated in 

section 3661(b).” Id. at *17; see New York v. Trump, No. 20-cv-2340, 2020 WL 

5763775, at *8 (D.D.C. Sept. 27, 2020) (concluding plaintiffs § 3661(b) claim is likely 

reviewable under ultra vires doctrine). That court drew the same distinction the 

Governor draws here, observing that nothing in § 3662 suggests an intent to govern § 
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3661(b), which “focuses on the process to which the Postal Service must adhere” when 

making substantial changes to its services. Pennsylvania, 2020 WL 5763553, at *18.1 

These courts were correct, and the reasoning supporting their decisions applies 

with equal force to this case. 

 First, nothing in § 3662’s text divests this Court of jurisdiction. Congress broadly 

conferred on district courts “original but not exclusive jurisdiction over all actions 

brought. . . against the Postal Service,” unless “otherwise provided in [Title 39].” 

39 U.S.C. § 409(a). Section 3662, however, does not “otherwise provide.” It states:  

Any interested person. . . who believes the Postal Service is not operating 
in conformance with the requirements of the provisions of sections 
101(d), 401(2), 403(c), 404a, or 601, or this chapter (or regulations 
promulgated under any of those provisions) may lodge a complaint with 
the Postal Regulatory Commission in such form and manner as the 
Commission may prescribe. 

Id. § 3662 (emphasis added). Two features of this statute stand out: (1) the use of 

“may”; and (2) the clear intention to apply this provision only to substantive rate and 

service complaints. 

 Generally, the term “may” is permissive, not mandatory. See Tafflin v. Levitt, 

493 U.S. 455, 460 (1990) (statute providing that persons “may” bring action in federal 

court did not divest state courts of jurisdiction); Whitfield v. United States, 543 U.S. 

 
1 Defendants assert this dispute should be “channeled” through the PRC “to permit agency 
expertise to be brought to bear.” (Doc. 25 at 30.) Governor Bullock’s claim—that Defendants 
improperly failed to utilize the PRC—does not require expertise usually needed in 
adjudicating substantive rate or service complaints. 
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209, 217–18 (2005) (statute providing an action “may be brought” “supplements,” not 

“supplants” other generally applicable venue provisions). Congress knows how to 

grant exclusive jurisdiction. Rose v. Sorg Prods., Inc., 612 F. Supp. 212, 215–216 

(N.D. Ind. 1985); cf. M.L. Johnson Family Props., LLC v. Jewell, 237 F. Supp. 3d 

528, 535 (E.D. Ky. 2017) (refusing to imply exhaustion requirement because 

“[c]learly, Congress knows how to tell courts to require exhaustion”). Use of “may,” 

coupled with the absence of express language making the PRC’s jurisdiction exclusive, 

suggests the statute does not divest this Court of jurisdiction. 

 Defendants focus on LeMay v. U.S. Postal Service and other out-of-circuit cases 

holding to the contrary. 450 F.3d 797 (8th Cir. 2006). These cases rest on a “review 

of the [Postal Reorganization Act’s] legislative history,” id. at 800, but the conclusion 

drawn is contrary to the statute’s plain language. See Bostock v. Clayton Cty., 140 S. 

Ct. 1731, 1738 (2020) (statutory construction must accord with the “ordinary public 

meaning of its terms” when enacted because “[o]nly the words on the page constitute 

the law adopted by Congress and approved by the President”). Regardless, to assume 

Congress’s purposes in freeing the Postal Service from political influences and 

expanding the PRC’s authority to hear disputes somehow equates to a zero-sum 

tradeoff with district courts—particularly as to claims seeking to remedy the Postal 

Service’s disregard of the PRC—is inherently faulty.  
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 Second, even if the PRC has exclusive jurisdiction over some complaints, it 

lacks jurisdiction over the Governor’s procedural claim that Defendants ignored 

39 U.S.C. § 3661(b). Section 3662, entitled “Rate and service complaints,” plainly 

applies only to substantive complaints implicating rates and service. See Almendarez-

Torres v. United States, 523 U.S. 224, 234 (1998) (“‘[T]he title of a statute and the 

heading of a section’ are "tools available for the resolution of a doubt’ about the 

meaning of a statute.” (quoting Trainmen v. Baltimore & Ohio R. Co., 331 U.S. 519, 

528–529 (1947)).  

 Moreover, except for § 401(2) (authorizing rulemaking), the specific statutes 

cited in § 3662 all pertain to substantive rates and service standards. 39 U.S.C. 

§§ 101(d) (requiring apportionment of rates on a “fair and equitable basis”); 403(c) 

(prohibiting “unreasonable discrimination among users of the mails”); 404a 

(prohibiting specific practices related to postal service); 601 (regulations for letters 

carried in the mail); see also Zukerman v. U.S. Postal Serv., 220 F. Supp. 3d 25, 31 

(D.D.C. 2016) (“Aside from a provision permitting USPS to promulgate regulations 

… all of these provisions [cited in § 3662] expressly govern ‘postal rates and service 

standards.’”). The reference that follows—“or this chapter”—must therefore be 

interpreted in light of these specific citations. See Rizo v. Yovino, 950 F.3d 1217, 1225 

(9th Cir. 2020) (en banc) (applying noscitur a sosciis and ejusdem generis canons to 

conclude enumerated exceptions inform the meaning of a general exception).  
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 Thus, complaints implicating § 3661(a)—requiring “adequate and efficient 

postal services”—fall within the PRC’s jurisdiction over rate and service complaints. 

But there is no evidence that Congress intended a procedural complaint that the Postal 

Service evaded § 3661(b) to be channeled through a mechanism normally geared 

towards adjudicating quotidian rate and service complaints. See Buchanan v. U.S. 

Postal Serv., 508 F.2d 259 (5th Cir. 1975) (addressing merits of district court action 

alleging non-compliance with § 3661(b)). 

 Defendants’ interpretation does not withstand scrutiny. 

2. The PRC provides no adequate remedy. 
 

Defendants also ignore a key point: the unprecedented changes at issue are 

occurring (1) amidst a global pandemic where socially distanced communication and 

delivery options have never been more important; and (2) as the first presidential 

election to be conducted largely by mail looms. The election concludes 34 days. Early 

voting in Montana begins October 2, and ballots for most voters will be mailed 

October 9. The PRC has 90 days to resolve service and rate complaints. 39 U.S.C. 

§ 3662(b). And federal review is not instantaneous, being routed first to the D.C. 

Circuit Court of Appeals. Id. § 3663. Section 3661(b) requires major Postal Service 

changes to be reviewed first by the PRC, thus avoiding exactly the present mischief: 

unilateral changes with significant and immediate nationwide detriment. Defendants’ 

theory of jurisdiction amounts to a complete frustration of § 3661(b)’s purpose. 
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Three jurisdictional consequences flow from this conclusion:  

First, this Court may review Defendants’ actions as ultra vires. Courts 

traditionally have jurisdiction to review ultra vires agency action. See Sierra Club v. 

Trump, 963 F.3d 874, 891 (9th Cir. 2020); Dart v. United States, 484 F.2d 217, 223 

(D.C. Cir. 1988). Even where exclusive jurisdiction is vested elsewhere, district courts 

may still review agency actions that (1) “contravene ‘clear and mandatory’ statutory 

language,” Pac. Mar. Ass’n v. NLRB, 827 F.3d 1203, 1208 (9th Cir. 2016) (quoting 

Leedom v. Kyne, 358 U.S. 184, 188 (1958)), when (2) “absent district court 

jurisdiction, the party seeking review [will] be ‘wholly deprived. . . of a meaningful and 

adequate means of vindicating its statutory rights,” id. (quoting Bd. of Governors of 

Fed. Reserve Sys. v. McCorp Fin., Inc., 502 U.S. 32, 43 (1991)).  

There is little question that the challenged changes “generally affect service on 

a nationwide or substantially nationwide basis,” and that Defendants did not, “within 

a reasonable date prior to” implementation submit a proposal to the PRC. See 

39 U.S.C. § 3661(b). Defendants unpersuasively deny having made major changes. 

But leaving mail behind, prohibiting overtime, removing mail processing machines 

and mailboxes in bulk, and changing the treatment of election mail match or exceed 

the degree of change that have previously been submitted to the PRC.2  

 
2 See, e.g., Advisory Op., Dkt. No. N2014-1 (PRC Mar. 26, 2014), 
https://www.prc.gov/docs/89/89493/Docket%20No.%20N2014-
1_Advisory%20Opinion.pdf (standard mail load-leveling proposal); Advisory Op., Dkt. 
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And, for reasons stated, there is no “meaningful and adequate means” to 

vindicate the Governor’s statutory rights quickly enough. Courts regularly exercise 

jurisdiction over ultra vires Postal Service actions, even where claims could arguably 

have been brought to the PRC. See Pennsylvania, 2020 WL 5763553, at *14, *20, 

*29 (collecting cases). 

Second, the inadequacy of an alternative remedy gives this Court jurisdiction to 

award mandamus relief. Defendants have a “clear and certain,” “nondiscretionary” 

duty to submit the challenged changes to the PRC. See Kildare v. Saenz, 325 F.3d 

1078, 1084 (9th Cir. 2003) (elements of mandamus relief). Defendants’ only response 

is to deny their policy changes implicate the nature of postal services and to insist that 

circuit court review following the PRC’s 90-day review period is adequate. It plainly is 

not.  

 Third, exhaustion requirements may be excused where other considerations 

outweigh policies favoring exhaustion. Casey v. FTC, 578 F.2d 793, 796 (9th Cir. 

1978). Here, the injury from mandatory exhaustion is irreparable for the reasons 

stated; there is substantial doubt about whether a § 3661(b) claim even falls within the 

scope of § 3662; and Governor Bullock’s claim—which is simply a challenge to 

Defendants’ failure to go to the PRC at all—requires no agency expertise. See id. (listing 

 
No. N2012-2, https://www.prc.gov/docs/85/85013/N2012-2_Adv_Op_082312.pdf 
(changing retail hours to match demand). 
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factors). Indeed, failure to exhaust remedies under § 3662 has been excused before. 

See Vill. of Niles v. U.S. Postal Serv., No. 84-10102, 1985 WL 2900, at *6 (N.D. Ill. 

Sept. 30, 1985).  

Finally, mandamus or other extraordinary relief is suited for these extraordinary 

times. DeJoy himself described the challenged changes as “transformative,” and he 

has more planned. See, e.g., Noel King, How Are Postmaster General Louis DeJoy’s 

Changes Affecting Workers? NPR (Aug. 11, 2020) (“We are at the beginning of a 

transformative process.”), https://www.npr.org/2020/08/11/901219097/how-are-

postmaster-general-dejoys-changes-affecting-workers. Implementation has already 

delayed mail to Montanans and threatened the State government’s response to the 

historic pandemic and ability to safely conduct an election by mail. Thus, even if 

Defendants’ view of § 3662 were correct, this Court may—and should—still intervene. 

B. Governor Bullock has Article III standing and, without an injunction, 
Governor Bullock and state agencies face irreparable injury. 

 
Governor Bullock has demonstrated that he and the State agencies he oversees 

are suffering and will continue to suffer irreparable injury due to delays the policy 

changes have caused. The Governor has standing to pursue the preliminary 

injunction. 

1. Procedural injury. Governor Bullock’s interest in reliable mail delivery in 

Montana is unassailable; state government relies on the mail to perform essential state 

operations. Johnston Decl.; Nordlund Decl.; Walborn Decl.; Wolcott Decl.; see 
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Oregon v. Trump, 406 F. Supp. 3d 940, 958 (D. Or. 2019), appeal docketed, No. 19-

35843 (9th Cir. 2019) (“A state or locality has standing to challenge interference with 

its operational and governance decisions.”); cf. see Bowen v. Pub. Agencies Opposed 

to Soc. Sec. Entrapment, 477 U.S. 41, 50 (1986) (state had standing to bring Tenth 

Amendment challenge alleging impairment of State’s ability to structure relationships 

with its employees).  

Defendants’ argument that Governor Bullock’s procedural injury in this case is 

divorced from a concrete injury is incorrect. “A procedural injury may serve as a basis 

for a finding of irreparable harm when a preliminary injunction is sought.” California 

v. Health & Human Servs., 281 F. Supp. 3d 806, 829 (N.D. Cal. 2017) (states suffered 

ongoing injury from regulations that were “promulgated in violation of the APA’s 

notice and comment provision, without [the plaintiff States’] advance input”), aff’d in 

relevant part, California v. Azar, 911 F.3d 558, 581 (9th Cir. 2018) (“harm flowing 

from a procedural violation can be irreparable”); N. Mariana Islands v. United States, 

686 F. Supp. 2d 7, 17 (D.D.C. 2009) (same); Save Strawberry Canyon v. Dep’t of 

Energy, 613 F. Supp. 2d 1177, 1189–90 (N.D. Cal. 2009) (same). Mail delays 

constitute an ongoing “concrete, particularized, and actual” threat—each day without 

relief means unremedied harm. See San Luis & Delta-Mendota Water Auth. v. 

Haugrud, 848 F.3d 1216, 1232 (9th Cir. 2017) (“A showing of a procedural injury 

Case 4:20-cv-00079-BMM   Document 29   Filed 09/30/20   Page 11 of 20



12 
 

lessens a plaintiff’s burden on the last two prongs of the Article III standing inquiry, 

causation and redressibility.”). 

Denial of a § 3661(b) hearing is itself “sufficient irreparable injury to support 

interlocutory injunctive relief.” Buchanan v. U.S. Postal Serv., 375 F. Supp. 1014, 

1022 (N.D. Ga. 1974), aff’d in part, vacated in part on other grounds by Buchanan v. 

U.S. Postal Serv., 508 F.2d 259, 266–67 (5th Cir. 1975). Injury in such cases is not 

denial of a “procedural right in vacuo.” Opp. at 18. Rather, § 3661’s “procedural right” 

exists to “protect [Plaintiff’s] concrete interests” in reliable mail service. See Summers 

v. Earth Island Inst., 555 U.S. 488, 494–496 (2009) (conceding standing where 

plaintiff alleged harm from a project proceeding without allowing comment).  

2. Standing based on sovereign interests. Defendants also mischaracterize 

Governor Bullock’s position as predicating standing on citizen injury despite citing a 

portion of the Governor’s brief that expressly discusses impacts on State government 

operations. See Opp. at 19; Mot. Br. at 22–25. Governor Bullock is not asserting 

parens patriae standing to enforce Montanans’ rights vis-à-vis the Federal 

Government. See Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel. Barez, 458 U.S. 

592, 610 n.16 (1982). Rather, he asserts injury to state government operations—a 

straightforward sovereign “power to create and enforce” (and certainly comply with) 

its own “legal code,” see id. at 601; e.g., Walborn Decl. ¶2, and the province to make 

state operational and governance decisions, see Oregon, 406 F. Supp. 3d at 958. Even 
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if this procedural injury were insufficient (and it is not), Governor Bullock would still 

independently have standing to vindicate the State’s interests. See, e.g., Washington v. 

Trump, 847 F.3d 1151, 1161 (9th Cir. 2017). 

3. Conduct traceable to injury. Defendants’ final attack on standing is likewise 

doomed. They assail the Governor’s evidence, arguing a lack of direct connection to 

delays in Montana. Opp. at 19–20. But DeJoy himself acknowledged that the changes 

caused delays. Postmaster general acknowledges ‘unintended consequences’ of 

restructuring, Postal Times (Aug. 14, 2020), https://www.postaltimes.com/ 

postalnews/postmaster-general-acknowledges-unintended-consequences-of-

restructuring/. And Montanans’ experiences show that mail delays are occurring 

across the state and that delay causes harm, see, e.g., Declaration of Sandra Larson 

¶¶3–7 (describing an unprecedented two-day delay in timecards mailed within 

Choteau County); Wolcott Decl. ¶3–9; Cloepfil Decl. ¶¶7–9; Sayler Decl. ¶¶3–4. 

Whatever the national capacity of sorting machines may be, Opp. at 19, Defendants’ 

“transformative” changes directly preceded precipitous drops in on-time delivery 

beginning in June 2020, Emily Badger et al., Is the Mail Getting Slower? Our Tracker 

Says Yes, N.Y. Times (updated Sept. 29, 2020), 

https://www.nytimes.com/interactive/2020/09/14/upshot/is-the-mail-getting-slower-

tracker.html. The effects in Montana grew worse in August, see id., and have persisted 

through September, Larson Decl. ¶¶3–5. This surely meets the “fairly traceable” 
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causation standard set forth in Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 

(1992). See Attias v. Carefirst, Inc., 865 F.3d 620, 629 (D.C. Cir. 2017) (Traceability 

“does not require that the defendant be the most immediate cause, or even proximate 

cause, of the plaintiffs’ injuries.”).  

“[T]here can be no do over and no redress” after the fact. See League of 

Women Voters v. Newby, 838 F.3d 1, 9 (D.C. Cir. 2016). Pervasive mail delays must 

be resolved, particularly in the 9th oldest State in the nation, where many reside in 

rural areas. See Johnston Decl. ¶6; Walborn Decl. ¶6.  

Defendants conspicuously disregard the caselaw and facts the Governor raises, 

arguing instead that DeJoy “never banned overtime,” Opp. at 5, the “leave mail 

behind” policy is rational, id. at 6–8, removing mailboxes and mail sorting machines 

is routine, id. at 9–10, DeJoy has promised not to reduce operating hours until after 

the election, id. at 11, and, really, the Postal Service has always been committed to 

timely delivery of Election Mail, id. at 11–13. Each self-serving assertion either ignores 

evidence or seeks to justify policy changes. See, e.g., PMG Expectations, Ex. F, at 2 

(“If we cannot deliver the mail due to call offs or shortage of people and you have no 

other help, the mail will not go out.”); Mandatory Stand-Up Talk, Ex. A; Opening 

Remarks, Ex. C; PMG addresses restructuring, Ex. E. Defendants’ spin has been 

Case 4:20-cv-00079-BMM   Document 29   Filed 09/30/20   Page 14 of 20



15 
 

rejected five times by four federal district courts. See, e.g., Pennsylvania, 2020 WL 

5763553, at *3–12. The Governor has established irreparable harm.3 

C. Other courts’ decisions to enjoin Defendants’ unlawful acts underscore the 
need for relief before this Court. 

 
Courts across the United States have uniformly issued preliminary injunctions 

on similar grounds against Defendants’ unlawful actions. Defendants are presently 

subject to at least five nationwide injunctions. See Washington v. Trump, No. 20-cv-

03127, 2020 WL 5568557; Jones v. U.S. Postal Serv., No. 20-cv-6516,2020 WL 

5627002 (S.D.N.Y. Sept. 21, 2020); New York, 2020 WL 5763775; Vote Forward v. 

DeJoy, No. 20-cv-2405, 2020 WL 5763869 (D.D.C. Sept. 28, 2020); Pennsylvania, 

2020 WL 5763553. These cases—invariably finding likelihood of success on the 

merits, risk of irreparable harm, and satisfaction of the public interest—recognize the 

need for preliminary relief.  

It is therefore curious that Defendants claim this universal conclusion militates 

against preliminary relief here. They half-heartedly suggest that a sixth injunction 

would create a confusing legal patchwork that its five predecessors have not. The case 

 
3 Defendants claim the Governor seeks a mandatory injunction, Opp. at 17, but incorrectly 
state that the status quo is the present state. It is not. The “‘status quo’ refers to the legally 
relevant relationship between the parties before the controversy arose.” Ariz. Dream Act 
Coal. v. Brewer, 757 F.3d 1053, 1061 (9th Cir. 2014). “A mandatory injunction orders a 
responsible party to take action, while a prohibitory injunction prohibits a party from taking 
action and preserves the status quo pending a determination of the action on the merits.” Id. 
at 1060. Governor Bullock seeks to preserve the status quo before Defendants illegally 
implemented policy changes. The relief sought is thus prohibitory, not mandatory. 
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Montana brings is distinct, with claims tied to Montana’s interests; the Governor need 

not forgo relief because other parties over whom he has no control have successfully 

obtained parallel relief.  

None of the relevant factors support a stay here. Lockyer asks about “possible 

damage which may result from the granting of a stay, the hardship or inequity which a 

party may suffer in being required to go forward, and the orderly course of justice 

measured in terms of the simplifying or complicating of issues, proof, and questions 

of law.” Lockyer v. Mirant Corp., 398 F.3 1098, 1110 (9th Cir. 2005) (quoting CMAX, 

Inc. v. Hall, 300 F.2d 265 (9th Cir. 1962)).  

First, denial of a stay causes Defendants no hardship or inequity at all—they are 

subject to preliminary injunctions for engaging in illegal conduct and to the extent the 

Governor seeks different relief, it is compatible with existing injunctions. See, e.g., 

California v. Health & Human Servs., 390 F. Supp. 3d 1061, 1065 (N.D. Cal. 2019) 

(“[O]verlapping injunctions appear to be a common outcome of parallel litigation, 

rather than a reason for the Court to pass on exercising its duty to determine whether 

litigants are entitled to relief.”).  

By contrast, a stay introduces uncertainty for Governor Bullock. Other cases 

may settle or be appealed, potentially taking a course that damages the Governor and 

the State of Montana. See Whitman-Walker Clinic, Inc. v. U.S. Dep’t of Health & 

Human Servs., No. 20-cv-1630, 2020 WL 5232076, at *41 (D.D.C. Sept. 2, 2020) 
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(“This Court … has no ‘power over or knowledge of whether and, if so, when’ 

[another] preliminary injunction ‘will be lifted or modified.’”) (quoting Cook Cty. v. 

McAleenan, 417 F. Supp. 3d 1008, 1030 (N.D. Ill. 2019)). Allowing these proceedings 

to continue permits the Governor to protect Montana’s interests in parallel with other 

proceedings.4 In particular, the Governor’s suit focuses on the state government 

apparatus and emergency response, rather than premising the entirety of the case on 

voting and elections-related issues. The existing injunctions focus on these issues, 

while Governor Bullock seeks additional certainty that changes implemented in 

Montana will be reversed, and that Defendants will not be permitted to revert to 

implementing their unlawful policy changes after the election. Other plaintiffs are 

unlikely to specifically request remedies important to Montana, such as reconnection 

of mail-sorting machines in Great Falls, Missoula, and Billings. Existing nationwide 

injunctions are a reason to grant relief here, not to deny it.  

 
4 Defendants suggest that because they have allegedly taken actions to suspend the challenged 
policy changes, Plaintiff’s claims are moot. Opp. at 20 n.4. But injunctive relief is justified 
when there is a “substantial risk that the harm will recur.” Narragansett Indian Tribe Hist. 
Pres. Office v. Fed. Energy Regulatory Comm’n, 949 F.3d 8, 12 (D.C. Cir. 2020); see City 
& Cty. of S.F. v. U.S. Citizenship & Immigration Servs., 944 F.3d 773, 788 (9th Cir. 2019) 
(“[E]ven if an injunction from another court ‘has a fully nationwide scope, we nevertheless 
retain jurisdiction under the exception to mootness for cases capable of repetition, yet 
evading review.”). DeJoy has pledged that “work toward those reforms will commence after 
the election.” Jacob Bogage et al., Postmaster general eyes aggressive changes at Postal 
Service after election, Wa. Post (Aug. 20, 2020), https://www.washingtonpost.com/ 
business/2020/08/20/us-postal-service-louis-dejoy/. Plaintiff’s claims are not moot. 
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I. CONCLUSION 

Plaintiff Governor Bullock requests that the Court grant his motion for a 

preliminary injunction.  

Respectfully submitted, 

 

      /s/ Rylee K. Sommers-Flanagan  

RAPHAEL GRAYBILL 
Chief Legal Counsel 
RYLEE SOMMERS-FLANAGAN 
Deputy Legal Counsel 
Office of the Governor 
PO Box 200801 
Helena, MT 59620-0801 
Phone: (406) 444-3179 
 

September 30, 2020 Counsel for Governor Steve Bullock  
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 In accordance with Local Rule 7.1 of the Rules of Procedure of the United 
States District Court for the District of Montana, I certify the following concerning the 
Motion: 
 

1.  the document is double spaced except for footnotes and quoted and 
indented material; 

 
2.  the document is proportionally spaced, using Baskerville, 14 point font; 

and 
 
3.  the document contains 3,936 words, excluding the caption, certificates, and 

tables, as calculated by Microsoft Word. 
 
Dated: September 30, 2020 

 
/s/ Rylee K. Sommers-Flanagan  
Rylee K. Sommers-Flanagan 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 30, 2020, I electronically filed this brief in 

support of Plaintiffs’ motion for a preliminary injunction through this Court’s 

CM/ECF system. I understand that notice of this filing will be sent to all parties by 

operation of the Court’s electronic filing system, and have also sent notice of the filing 

by certified mail as a courtesy.  

/s/ Rylee K. Sommers-Flanagan  

Rylee K. Sommers-Flanagan 
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