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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

 
 
Vote Forward, et al. 
 
Plaintiffs, 
 
v. 
 
Louis DeJoy, in his official 
capacity as the Postmaster General; and the 
United States Postal Service, 
 
Defendants. 
 

  
 
 
 
 
                Case No. 20-cv-2405 
        
               
 
 

  
DEFENDANTS’ RESPONSE TO PLAINTIFFS’  

MOTION FOR EXPEDITED DISCOVERY 
 

I. Introduction. 

Over a dozen groups of plaintiffs have brought suit in at least six different District Courts 

across the country asserting related claims against the United States Postal Service (“USPS”), and 

most have sought (or are seeking) expedited discovery.1 Thus far, two sets of plaintiffs have 

already secured the right to expedited discovery, which call for interrogatory responses and 

document productions (which Defendants have produced or will produce to plaintiffs in all of the 

actions). Further, two days ago, on September 16, 2020, USPS participated in an evidentiary 

hearing in the Southern District of New York, which included live witness testimony—providing 

additional, relevant evidence to Plaintiffs in this case and others.  

                                                 
1 On September 17, 2020, the U.S. District Court for the Eastern District of Washington issued a 
preliminary injunction in a related case. See Washington v. Trump, 20-cv-3127, ECF No. 81 (E.D. 
Wash. Sept. 17, 2020) (attached as Exhibit A).  Defendants are currently assessing the scope and 
impact of this nationwide injunction and considering its appellate options. However, in light of the 
Washington court’s injunction and in addition to the reasons set forth herein, Plaintiffs’ request for 
expedited discovery would impose an undue burden on USPS as its key personnel are consumed 
with assessing and coordinating the agency’s compliance with the injunction. 
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Plaintiffs nevertheless now move for expedited discovery, seeking additional discovery 

responses in three days, including sixteen (16) requests for production, four (4) interrogatories, 

two (2) requests for admission, and five (5) depositions, despite conceding that the discovery is 

not necessary for a decision on their motion for preliminary injunction. Indeed, Plaintiffs expressly 

admit that “the Court can grant Plaintiffs’ preliminary injunction motion solely on the basis of the 

evidence and arguments contained in their memorandum in support of that motion and the 

supporting exhibits and declarations filed therewith.” Pls.’ Mtn., ECF No. 20, at 2. This concession 

is the clearest evidence yet that Plaintiffs in this case and others view expedited discovery as a 

right, rather than what it actually is—an exception to the ordinary process set forth in the Federal 

Rules of Civil Procedure that is governed by a stringent standard that they have failed to meet. 

Moreover, the burden that Plaintiffs seek to impose on Defendants from these requests is 

extraordinary. Plaintiffs’ motion for preliminary injunction will be fully briefed two days from 

now, as of Sunday, September 20. Yet, Plaintiffs request that USPS provide responses to their 

numerous discovery requests the following day, September 21, to support an as-of-now 

unscheduled evidentiary hearing Plaintiffs propose should take place the week of October 5, 

“should the Court determine that a hearing is necessary,” id. at 7, and which of course will not be 

necessary at all if Plaintiffs do not prevail on their motion for preliminary injunction. And despite 

giving lip service to the purported “coordination” and “narrow tailoring” of the requests they seek 

to serve, the plain language of the requests shows they are nothing of the sort. Plaintiffs’ document 

requests alone total 16 requests with numerous subparts (of which only the first seeks all discovery 

produced in all other litigation) for emails that would require extensive searches and review to 

produce.   

Case 1:20-cv-02405-EGS   Document 23   Filed 09/18/20   Page 2 of 14



3 
 

Requiring USPS to respond to this burdensome and unnecessary discovery in this context 

is unwarranted. Further, in the event that Plaintiffs prevail on their motion, any “prejudice [to] 

Plaintiffs’ ability to secure the necessary evidence in time for a ruling that is sufficiently in advance 

of the November election,” id., would be the result of Plaintiffs waiting until September 14 to file 

their motion, rather than any actions on the part of Defendants.  

Ultimately, as Plaintiffs themselves concede, Plaintiffs’ requests are neither necessary for 

the Court to rule on the pending motion for preliminary injunction, nor practical in light of the 

schedule already set by this Court, and thus the Court should deny Plaintiffs’ motion for expedited 

discovery and proposed schedule. Once this Court rules on Plaintiffs’ motion for preliminary 

injunction, the Court and the parties will then be in a position to discuss how this case should 

proceed, and whether expedition (or, indeed, any additional proceedings at all) is still necessary in 

light of the Court’s decision. 

II. Background. 

The plaintiffs in this lawsuit, one of a litany of related actions, challenge certain purported 

USPS policy changes. Most plaintiffs in these lawsuits have sought expedited discovery 

concerning the nature of the policy changes (if any) that have recently been implemented, 

including any policy changes concerning the processing and delivery of election mail, and the 

impacts of these policy changes. On August 27, 2020, the U.S. District Court for the Eastern 

District of Washington authorized expedited discovery in an analogous case. See Washington v. 

Trump, 20-cv-3127, ECF No. 38 (E.D. Wash. Aug. 27, 2020). Under the Washington discovery 

order, Defendants had to respond to (i) ten interrogatories covering a broad range of topics, 

including purported policy changes concerning election mail, a reduction in mail sorting machines 

and blue collection boxes, and USPS’s overtime policies, and (ii) two document requests seeking, 
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among other things, certain “policies, guidance, or written practices.” See Ex. B (E.D. Washington 

plaintiffs’ discovery requests and defendants’ objections and responses). Defendants responded to 

these discovery requests on September 6, 2020—ten days after the court ordered expedited 

discovery—and provided a copy of these materials to Plaintiffs the same day. 

On September 4, 2020, the Eastern District of Pennsylvania authorized expedited discovery 

in another analogous case, requiring Defendants to respond to the plaintiffs’ discovery requests—

which include interrogatories and document requests—by September 18, 2020. See 

Commonwealth of Pennsylvania v. DeJoy, 20-cv-4096, ECF No. 22 (E.D. Pa. Sept. 4, 2020). 

Similar to the Washington discovery requests, the Pennsylvania document requests call for 

analyses, communications, and policies concerning certain alleged policy changes underlying 

Plaintiffs’ claims here (e.g., policy changes concerning election mail, transit scheduling, and 

overtime policies). However, unlike the Washington discovery requests, the Pennsylvania requests 

also call for custodial document productions. Defendants are thus conducting an expedited 

custodial document review, which will involve files from Postmaster General DeJoy, among 

others. Defendants will soon begin document productions, on a rolling basis, in response to the 

Pennsylvania plaintiffs, and will provide a copy of these materials to Plaintiffs here. Additionally, 

pursuant to a conference before that court earlier today, Defendants are currently preparing to 

produce two key USPS personnel for depositions the week of September 21, 2020. 

Furthermore, in response to the preliminary injunction motion before the Southern District 

of New York, Defendants submitted a number of declarations addressing the existence, scope, and 

impact of the alleged USPS policy changes. For example, Defendants included a declaration 

detailing how election mail will be treated in the run-up to the November 2020 election, and 

confirming that USPS has sufficient resources to process election mail consistent with its historical 
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policies concerning election mail. See Declaration of Robert Glass ¶¶ 10, 20-24, 27-29, 42-43, 

Jones v. USPS, 20-cv-6516, ECF No. 28 (S.D.N.Y. Sept. 12, 2020). And two days ago, on 

September 16, 2020, USPS participated in a public evidentiary hearing before the Southern District 

of New York,2 which included the live witness testimony from a number of USPS personnel, 

including the Vice President of Logistics, the Vice President of Retail and Post Office Operations, 

and the Director of Election Season. Again, this hearing produced yet another round of evidence 

concerning factual issues relevant to all of the related litigations.  

Nevertheless, despite the wealth of available, relevant evidence, and the slew of demands 

on USPS’s finite resources, Plaintiffs now seek additional expedited discovery. On September 8, 

2020, Plaintiffs filed a motion for preliminary injunction. ECF No. 16. The following day, the 

Court ordered Defendants to file their response to that motion no later than September 15, and 

Plaintiffs to file their further reply no later than September 20. September 9, 2020 Minute Order. 

Defendants filed their opposition on September 15 in accordance with this schedule. 

In the midst of this briefing schedule, Plaintiffs filed their motion for expedited discovery. 

ECF No. 20. Plaintiffs now request, inter alia, “all communications and documents relating to,” a 

wide array of topics, including transportation schedules, late or extra trips, and changes in metrics 

that track the timeliness and speed of delivery of mail. Some specific examples of such requests 

include: (i) “[a]ll Communications since July 1, 2020 regarding the adherence to or noncompliance 

with transportation schedules including but not limited to any conversations about the Guidelines 

or the limitation of late and extra trips, with any person, including but not limited to Postmaster 

General DeJoy,” (ii) “[a]ll Communications and/or Documents relating to formulation and 

implementation of the Guidelines,” (iii) “[a]ll Communications and/or Documents reflecting 

                                                 
2 See Jones v. USPS, 20-cv-6516, ECF No. 37 (S.D.N.Y. Sept. 12, 2020). 
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correspondence with any individuals employed by the USPS regarding limitations of late or extra 

trips,” and (iv) “[a]ll Communications and/or Documents sufficient to show the timeliness and 

speed of delivery of Election Mail since July 2020.” ECF No. 20-3, at 11-13. Plaintiffs thus seek 

all communications and documents relating to recent, purported USPS policy changes, including 

changes to election mail policies, and the impact of these policies. Furthermore, Plaintiffs request 

that Defendants complete the document productions within three days of Defendants’ response to 

this motion. See ECF No. 20, at 7. And even if the Court were to grant this request, the document 

productions would conclude well after the parties have completed briefing Plaintiffs’ preliminary 

injunction motion (with Plaintiffs’ reply brief due on September 20, 2020). 

III. Argument. 

Contrary to what Plaintiffs suggest here, “expedited discovery is not the norm.” Guttenberg 

v. Emery, 26 F. Supp. 3d 88, 97 (D.D.C. 2014). In assessing a motion for expedited discovery, the 

Court may adopt a “reasonableness approach,” whereby it considers the “surrounding 

circumstances . . . which include” (i) “the purpose for requesting the expedited discovery,” (ii) the 

“breadth of the discovery requests” and “the burden on the defendants to comply with the 

requests,” and (iii) “how far in advance of the typical discovery process the request was made.” 

Id. at 98 (internal quotation marks omitted). 

These factors weigh heavily against Plaintiffs’ request for expedited discovery. First, 

despite Plaintiffs’ claim that they “have tailored their requests to focus on specific factual issues 

and avoid imposing duplicative demands on Defendants,” ECF No. 20 at 2, Plaintiffs’ requests 

serve little unique purpose in light of the materials Defendants have produced, or will produce, 

and the factual issues relevant to Plaintiffs’ claims. As explained, Plaintiffs have already received 

relevant materials produced to the Washington plaintiffs, and shortly will receive relevant 
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materials that Defendants will produce to the Pennsylvania plaintiffs. Importantly, the 

Pennsylvania requests seek documents concerning the impact of the alleged USPS policy changes 

at issue, thus overlapping with Plaintiffs’ requests here. Compare Motion for Expedited Discovery, 

Commonwealth of Pennsylvania v. DeJoy, 20-cv-4096, ECF No. 14-2 (E.D. Pa. Sept. 4, 2020), at 

5 (seeking “[a]ll documents and communications relating to changes or proposed changes to the 

transportation, processing, and delivery of mail since June 2020”) with ECF No. 20-3, at 10-12 

(seeking “[a]ll Communications and/or Documents relating to formulation and implementation of 

the Guidelines [regarding scheduling extra trips]” and “[a]ll Communications and/or Documents 

sufficient to show any delay in the delivery of mail caused, in whole or in part, by any policy 

regarding the authorization of late or extra trips”). Additionally, on September 16, 2020, 

Defendants participated in an evidentiary hearing before the Southern District of New York, which 

included live testimony relevant to Plaintiffs’ claims.  

Plaintiffs fail to explain, with precision, the incremental value of the additional discovery 

they now seek in light of the discovery Defendants have already produced or will produce shortly. 

Plaintiffs assert two principal claims: that the alleged USPS policy changes at issue (i) are in excess 

of USPS’s authority under the Postal Reorganization Act and are thus ultra vires and (ii) deprive 

Plaintiffs of their right to vote. See Am. Compl., at ¶¶ 159-180. The former claim hinges on the 

allegation that, given the nature of the USPS policy changes, USPS was statutorily obligated to 

follow a particular process prior to their implementation, and the latter claim is predicated on the 

allegation that the alleged USPS policy changes may result in delays or other mail disruptions with 

respect to election mail. Both claims will largely turn on legal questions, and the limited factual 

questions involved concern the nature of any changes USPS has recently implemented and the 

impact of those changes on election mail. Defendants have already produced relevant discovery 
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on these questions, and it is unclear how the additional discovery Plaintiffs now seek is uniquely 

necessary, or even appropriate. For example, Plaintiffs seek “[a]ll versions of the Guidelines 

regarding late and extra trips, including any prior versions (whether in draft form or otherwise) or 

subsequent iterations of the Guidelines document.” ECF No. 20-3, at 11. But pre-decisional 

deliberative material that does not reflect the final version of the Guidelines document will not 

help illuminate the concrete policies USPS currently has in place. Nor will non-final versions of 

the Guidelines be relevant to whether these alleged policy changes are constitutional and statutorily 

permissible.  

Additionally, it is conceivable, if not likely, that certain of Plaintiffs’ other requests may 

exist in the custodial files that USPS is currently reviewing for the Pennsylvania litigation, and 

thus may be produced in any event. For example, Plaintiffs request “[a]ll Communications and/or 

Documents reflecting correspondence with any individuals employed by the USPS regarding 

limitations of late or extra trips . . ..” ECF No. 20-3 at 11. Yet, Defendants are already in the 

process of responding to the Pennsylvania plaintiffs’ request for “[a]ll communications that you 

have had with, or caused to be communicated to, any United States Postal Service employee 

regarding changes to the transportation, processing, and delivery of mail since June 2020.” Motion 

for Expedited Discovery, Commonwealth of Pennsylvania v. DeJoy, 20-cv-4096, ECF No. 14-2 

(E.D. Pa. Sept. 4, 2020), at 8.  

Plaintiffs’ request for five depositions is likewise premature and duplicative of testimony 

that has or will be produced in other cases. Rule 26 requires discovery to be proportionate to the 

needs of the case. See Fed. R. Civ. P. 26(b)(1). Proportionality turns on, among other things, 

whether the party seeking the discovery otherwise has access to the information, the importance 

of the information in resolving the issue, and whether the burden outweighs the likely benefit. Id. 
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Indeed, Rule 26(c) specifically provides that the Court may “prescrib[e] a discovery method other 

than that selected by the party seeking discovery[.]” Indeed, Plaintiffs identify as fact witnesses 

the same three USPS officials who testified on September 16, 2020 in the evidentiary hearing 

before the Southern District of New York, and on the same topics that Plaintiffs set forth in their 

deposition notices, namely the impact of and justification for the “Late/Extra Trip Policy.” 

Furthermore, as of the date of this response, two of these USPS officials are slated to sit for 

depositions in the Pennsylvania matter the week of September 21, 2020. Thus, Plaintiffs request 

for additional depositions would impose yet another burdensome discovery obligation on the 

Postal Service with no explanation of why this additional round of testimony is necessary.  

Plaintiffs’ proposed deposition topics also overlap with interrogatory responses that will 

be produced to the Pennsylvania plaintiffs on Friday. For example, “Plaintiffs seek 30(b)(6) 

testimony on the formulation and implementation of the Late/Extra Trip Policy; the reasons for 

the decline in on-time delivery service scores following the implementation of the Late/Extra Trip 

Policy; the Government’s cost savings justification for the Late/Extra Trip Policy; and the alleged 

efficiencies and benefits of the Late/Extra Trip Policy.” ECF No. 20 at 4. But, Defendants are in 

the process of responding to the Pennsylvania plaintiffs’ interrogatories, which include requests to 

“[i]dentify, in detail, any and all changes that you have made, or that you are intending or 

attempting to make, to the transportation, processing, and delivery of mail since June 2020,” “any 

and all ‘unintended consequences’ resulting from [those changes],” and “any analyses or studies 

regarding impacts on mail services in relation to any changes made [to] the transportation, 

processing, and delivery of mail since June 2020.” Motion for Expedited Discovery, 

Commonwealth of Pennsylvania v. DeJoy, 20-cv-4096, ECF No. 14-2 (E.D. Pa. Sept. 4, 2020), at 

8.    
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Plaintiffs thus cannot establish why discovery requests seeking substantially similar — if 

not the same — information in the form of burdensome depositions are proportionate to the needs 

of the case. 

And it is unclear how this discovery will benefit the Plaintiffs given the preliminary 

injunction briefing schedule. Pursuant to the Court’s September 9, 2020 Minute Order, Plaintiffs 

must file their reply brief in support of the preliminary injunction motion by September 20, 2020. 

Thus, even if the Court did authorize expedited discovery, it is unlikely that documents would be 

produced in time to meaningfully influence the Court’s resolution of the preliminary injunction 

motion. Accordingly, Plaintiffs’ discovery requests are unnecessary. 

Second, notwithstanding Plaintiffs’ characterization of their requests as “precise and 

targeted,” ECF No. 20 at 6, Plaintiffs’ requests are overbroad and burdensome. Plaintiffs’ requests 

nearly all uniformly seek “all communications and/or documents regarding [or relating to]” a 

wide array of topics, including transportation schedules, late or extra trips, and changes in metrics 

that track the timeliness and speed of delivery of mail. Thus, Plaintiffs’ requests would effectively 

require Defendants to undergo yet another burdensome custodial document collection and review 

process, which almost certainly cannot be completed in Plaintiffs’ requested timeframe. 

Identifying appropriate custodians and search terms, collecting the relevant documents, and 

loading them into the review platform could alone take days. Defendants would then have to settle 

on appropriate search terms, review the documents for responsiveness and privilege, consult with 

relevant parties, and process the productions. The process of selecting appropriate custodians and 

search terms alone took nearly ten days in the Pennsylvania matter. 

Additionally, all of the aforementioned burdens would be amplified by the discovery 

obligations already imposed on Defendants in other related litigations. Again, Defendants are 
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involved in expedited discovery in Pennsylvania, and just recently finished preparing for an 

evidentiary hearing that took place on Wednesday before the Southern District of New York. 

Further, Defendants’ counsel are also briefing preliminary injunction motions, and preparing for 

related hearings, in most of these cases. With these competing demands on USPS’s limited 

resources, and because Plaintiffs concede that they are not necessary to litigate the preliminary 

injunction motion, the Court should not authorize the expedited requests.  

Plaintiffs seek to dismiss this burden by suggesting that, if the discovery is duplicative with 

that of other cases, then Defendants would have no difficulty complying with Plaintiffs’ requests. 

ECF No. 20 at 5. But the mere fact that Plaintiffs’ requested discovery overlaps with the topics 

and subject matter of other requests, demonstrating their lack of need for the information, does not 

mean that the requests are identical. For example, Plaintiffs seek “[a]ll Communications and/or 

Documents regarding whether the service standard for First Class Mail is 1–3 days or 2–5 days,” 

ECF No. 20-3 at 12, which is not specifically addressed in the Pennsylvania plaintiffs’ requests. 

Likewise, Plaintiffs request “[a]ll Communications and/or Documents sufficient to show the 

number of daily, weekly, and/or monthly late or extra trips, and the volume of mail carried in each 

of those categories of trips, for the period of time from March 1, 2020 through the date of 

production,” ECF No. 20-3 at 12, which is similar but not identical to the Pennsylvania plaintiffs’ 

request for “[a]ll studies, reports, analyses, or data considered in deciding to implement changes 

to the transportation, processing, and delivery of mail since June 2020.” Pennsylvania v. DeJoy, 

20-cv-4096, ECF No. 14-2 (E.D. Pa. Sept. 4, 2020), at 5. And additional depositions would still 

need to be held. After all, if Plaintiffs had narrowed their requests to focus only on information 

that had been produced in other cases, then they would only need one document request rather than 

16 (or more with subparts). 

Case 1:20-cv-02405-EGS   Document 23   Filed 09/18/20   Page 11 of 14



12 
 

Third, “plaintiffs’ request for expedited discovery comes well in advance of typical 

discovery.” Guttenberg, 26 F. Supp. 3d at 99. “Even filing a motion for expedited discovery after 

briefing of motions to dismiss has concluded is well in advance of typical discovery.” Attkisson v. 

Holder, 113 F. Supp. 3d 156, 165 (D.D.C. 2015) (emphasis added). Here, of course, Defendants 

have not even had the opportunity to file a motion to dismiss and raise a number of substantial, 

threshold challenges to Plaintiffs’ standing to assert their claims. For example, Plaintiffs do not 

allege to have experienced any past injury. Instead, they allege that they intend to wait until close 

to Election Day to return their ballots by mail, and they fear that certain purported USPS policies 

will delay the delivery of election mail. But this is insufficient for standing. To establish standing 

for prospective relief, “[a]llegations of possible future injury are not sufficient.” Clapper v. 

Amnesty Int’l USA, 568 U.S. 398, 409 (2013). Moreover, if Plaintiffs wait until the eleventh hour 

to cast their ballots, and their votes are not counted due to some delay, then “if their plight can be 

characterized as disenfranchisement at all, it was not caused by” USPS but rather “their own failure 

to take [the] timely steps” necessary. Rosario v. Rockefeller, 410 U.S. 752, 758 (1973). Thus, any 

allegation that they would delay, despite their speculative fears about the potential consequences, 

would be a self-inflicted injury that fails to establish standing. See Clapper, 568 U.S. at 416 

(plaintiffs “cannot manufacture standing merely by inflicting harm on themselves”).   

Further, Plaintiffs rely upon alleged injuries based on potential, future delays in mail 

delivery occasioned by the purported changes to USPS policies. See, e.g., Am. Compl. ¶¶ 93-104. 

In support, Plaintiffs largely refer to recent alleged delays in mail service. See id. at ¶¶ 124-143. 

But Plaintiffs’ injury theory relies upon a speculative chain of possibilities, namely that: (i) USPS 

had indeed adopted the policy changes alleged by Plaintiffs (e.g., that “overtime has been 

‘drastically reduced,’” id. at ¶ 114), (ii) these policy changes materially explain any prior delays, 
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and will be a cause of future delays, and (iii) USPS did not suspend these alleged changes or 

otherwise will not adopt measures to ensure that these changes do not materially compromise mail 

service. This “speculative chain of possibilities does not establish that injury based on” material 

delays in mail service “is certainly impending or is fairly traceable” to any recent, purported USPS 

policy changes. Clapper, 568 U.S. at 414 (2013).   

“Without jurisdiction the court cannot proceed at all in any cause,” much less authorize 

expedited and burdensome discovery into the merits of Plaintiffs’ claims. Steel Co. v. Citizens for 

a Better Env’t, 523 U.S. 83, 94 (1998); Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 379 

(1981) (“A court lacks discretion to consider the merits of a case over which it is without 

jurisdiction, and thus, by definition, a jurisdictional ruling may never be made prospective only.”). 

Accordingly, the Court should deny Plaintiffs’ motion for expedited discovery. 

IV. Conclusion 

Plaintiffs seek an unnecessary, burdensome round of discovery. USPS has already 

produced a wealth of relevant materials (and will soon produce more), and Plaintiffs concede that 

the requested discovery is not necessary to resolve the pending motion for preliminary injunction. 

The Court should deny Plaintiffs’ motion for expedited discovery and proposed schedule. 

Dated: September 18, 2020    

Respectfully submitted, 
           
      JEFFREY BOSSERT CLARK 

Acting Assistant Attorney General 
 

      ERIC WOMACK 
      Assistant Branch Director, Federal Programs Branch 
      
                 /s/ Kuntal Cholera                     
            KUNTAL V. CHOLERA 

Trial Attorney 
      U.S. Department of Justice  

Case 1:20-cv-02405-EGS   Document 23   Filed 09/18/20   Page 13 of 14



14 
 

      Civil Division, Federal Programs Branch 
 1100 L Street, NW 
 Washington, D.C. 20005 

      kuntal.cholera@usdoj.gov  
 
Attorneys for Defendants 
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