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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

 
 
Richardson, et al. 
 
Plaintiffs, 
 
v. 
 
Trump, et al. 
 
Defendants. 
 

  
 
 
 
 
                Case No. 20-cv-2262 
        
               
 
 

  
DEFENDANTS’ RESPONSE TO PLAINTIFFS’  

RENEWED MOTION FOR EXPEDITED DISCOVERY 
 

I. Introduction. 

Over a dozen plaintiffs have brought suit in at least six different District Courts asserting 

related claims against the United States Postal Service (“USPS”), and most have sought (or are 

seeking) expedited discovery. Thus far, two sets of plaintiffs have already secured the right to 

expedited discovery, which call for interrogatory responses and document productions (which 

Defendants have produced or will produce to plaintiffs in all of the actions). Further, in two days, 

on September 16, 2020, USPS will participate in an evidentiary hearing in the Southern District of 

New York, which will include live witness testimony—providing additional, relevant evidence.  

Plaintiffs nevertheless now renew their expedited discovery motion, seeking an additional 

round of custodial document productions in five days. Plaintiffs, however, have included no 

supporting memorandum explaining why these requests are necessary in light of all of the relevant 

materials Defendants have already produced, and will soon produce. Plaintiffs’ requests are neither 

necessary nor practical, and thus the Court should deny Plaintiffs’ motion for expedited discovery. 

II. Background. 
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The plaintiffs, in a litany of related actions, challenge certain purported USPS policy 

changes. Most seek expedited discovery concerning the nature of the policy changes (if any) that 

have recently been implemented, including any policy changes concerning the processing and 

delivery of election mail, and the impacts of these policy changes. On August 27, 2020, the U.S. 

District Court for the Eastern District of Washington authorized expedited discovery in an 

analogous case. See Washington v. Trump, 20-cv-3127, ECF No. 38 (E.D. Wash. Aug. 27, 2020). 

Under the Washington discovery order, Defendants had to respond to (i) ten interrogatories 

covering a broad range of topics, including purported policy changes concerning election mail, a 

reduction in mail sorting machines and blue collection boxes, and USPS’s overtime policies, and 

(ii) two document requests seeking, among other things, certain “policies, guidance, or written 

practices.” See Ex. A (E.D. Washington plaintiffs’ discovery requests), at 5-9. Defendants 

responded to these discovery requests on September 6, 2020—ten days after the court ordered 

expedited discovery—and provided a copy of these materials to Plaintiffs the same day. 

On September 4, 2020, the Eastern District of Pennsylvania authorized expedited discovery 

in another analogous case, requiring Defendants to respond to the plaintiffs’ discovery requests—

which include interrogatories and document requests—by September 18, 2020. See 

Commonwealth of Pennsylvania v. DeJoy, 20-cv-4096, ECF No. 22 (E.D. Pa. Sept. 4, 2020). 

Similar to the Washington discovery requests, the Pennsylvania document requests call for 

analyses, communications, and policies concerning certain alleged policy changes underlying 

Plaintiffs’ claims here (e.g., policy changes concerning election mail, transit scheduling, and 

overtime policies). However, unlike the Washington discovery requests, the Pennsylvania requests 

also call for custodial document productions. Defendants are thus conducting an expedited 

custodial document review, which will involve files from Postmaster General DeJoy, among 
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others. Defendants will soon begin document productions, on a rolling basis, in response to the 

Pennsylvania plaintiffs, and will provide a copy of these materials to Plaintiffs here. 

Furthermore, in response to the preliminary injunction motion before the Southern District 

of New York, Defendants submitted a number of declarations addressing the existence, scope, and 

impact of the alleged USPS policy changes. For example, Defendants included a declaration 

detailing how election mail will be treated in the run-up to the November 2020 election, and 

confirming that USPS has sufficient resources to process election mail consistent with its historical 

policies concerning election mail. See Declaration of Robert Glass ¶¶ 10, 20-24, 27-29, 42-43, 

Jones v. USPS, 20-cv-6516, ECF No. 28 (S.D.N.Y. Sept. 12, 2020). And in two days, on September 

16, 2020, USPS will participate in a public evidentiary hearing before the Southern District of New 

York,1 which will include live witness testimony from a number of USPS personnel including, 

most likely, the Vice President of Logistics, the Vice President or Retail and Post Office 

Operations, and the Director of Election Season. Again, this hearing will produce yet another round 

of evidence concerning factual issues relevant to all of the related litigations.  

Nevertheless, despite the wealth of available, relevant evidence, and the slew of demands 

on USPS’s finite resources, Plaintiffs now seek additional expedited discovery. Plaintiffs initially 

filed their expedited discovery motion on August 27, 2020. See ECF No. 26. On August 31, 2020, 

however, Plaintiffs agreed to adjourn briefing on their expedited discovery motion so Plaintiffs 

could review the materials that Defendants were poised to produce in Washington, and determine 

whether additional discovery is still warranted. See ECF No. 37. On September 8, 2020, Plaintiffs 

renewed their expedited discovery motion, but did not include a memorandum explaining why 

further discovery is necessary or warranted in light of the voluminous materials Defendants had 

                                                 
1 See Jones v. USPS, 20-cv-6516, ECF No. 37 (S.D.N.Y. Sept. 12, 2020). 
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produced after Plaintiffs file their initial expedited discovery memorandum. Instead, they simply 

appended an updated set of document requests. Plaintiffs now request: (i) “[a]ll Documents”—

broadly defined to include “anything that may be considered a document under the” Federal Rules, 

including e-mail—relating to “the actual or potential impact of the Changes on USPS’s” ability to 

handle “Election Mail,” (ii) “[a]ny Documents” concerning “complaints, objections, or 

expressions of concern made by USPS employees to DeJoy or other USPS officials regarding” the 

impact of USPS policy changes on “Election Mail,” and (iii) “[a]ny documents reflecting” mailing 

delays “since May 6, 2020, to the present.” ECF No. 41-1, at 10. Plaintiffs thus seek materials 

relating to recent, purported USPS policy changes, including changes to election mail policies, and 

the impact of these policies—topics covered by materials that have been produced or will soon be 

produced in other, related cases. Furthermore, Plaintiffs request that Defendants complete the 

document productions within five days of a Court order authorizing expedited discovery. See ECF 

No. 46, at 1. And even if the Court were to grant this request, the document productions would 

likely conclude after the parties have completed briefing Plaintiffs’ preliminary injunction motion 

(with Plaintiffs’ reply brief due on September 20, 2020). 

III. Argument. 

“[E]xpedited discovery is not the norm.” Guttenberg v. Emery, 26 F. Supp. 3d 88, 97 

(D.D.C. 2014). In assessing a motion for expedited discovery, the Court may adopt a 

“reasonableness approach,” whereby it considers the “surrounding circumstances . . . which 

include” (i) “the purpose for requesting the expedited discovery,” (ii) the “breadth of the discovery 

requests” and “the burden on the defendants to comply with the requests,” and (iii) “how far in 

advance of the typical discovery process the request was made.” Id. at 98 (internal quotation marks 

omitted). 
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These factors weigh heavily against Plaintiffs’ request for supplemental, expedited 

discovery. First, Plaintiffs’ requests serve little unique purpose in light of the materials Defendants 

have produced, or will produce, and the factual issues relevant to Plaintiffs’ claims. As explained, 

Plaintiffs have already received relevant materials produced to the Washington plaintiffs, and in 

days will receive relevant materials that Defendants will produce to the Pennsylvania plaintiffs. 

Importantly, the Pennsylvania requests seek documents concerning the impact of the alleged USPS 

policy changes at issue, thus overlapping with two of Plaintiffs’ requests here. Compare Motion 

for Expedited Discovery, Commonwealth of Pennsylvania v. DeJoy, 20-cv-4096, ECF No. 14-2 

(E.D. Pa. Sept. 4, 2020), at 7 (seeking documents concerning “service performance reports” and 

“unintended consequences” of alleged USPS policy changes) with ECF No. 46-1, at 10 (seeking 

documents concerning the “potential impact of the [alleged policy changes] on USPS’s” 

performance and any  “slowdown or diminution in the volume of mail collection and/or processing 

and/or delivery”). Additionally, on September 16, 2020, Defendants will participate in an 

evidentiary hearing before the Southern District of New York, which will include live testimony 

relevant to Plaintiffs’ claims.  

Plaintiffs fail to explain, with precision, the incremental value of the additional discovery 

they now seek in light of the discovery Defendants have already produced or will produce shortly. 

Plaintiffs assert two principal claims: that the alleged USPS policy changes at issue (i) deprive 

Plaintiffs of their right to vote2 and (ii) are in excess of USPS’s authority under the Postal 

Reorganization Act and are thus ultra vires. See Am. Compl., at 49-54. The former claim is 

predicated on the allegation that the alleged USPS policy changes may result in delays or other 

                                                 
2 Plaintiffs also assert a civil conspiracy claim, alleging that there was a conspiracy to deprive 
persons of their right to vote. See Am. Compl., at 50-51. This claim is thus derivative of their 
right to vote claim. 
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mail disruptions with respect to election mail, and the latter hinges on the allegation that, given the 

nature of the USPS policy changes, USPS was statutorily obligated to follow a particular process 

prior to their implementation. Both claims will largely turn on legal questions, and the limited 

factual questions involved concern the nature of any changes USPS has recently implemented and 

the impact of those changes on election mail. Defendants have already produced relevant discovery 

on these questions, and it is unclear how the additional discovery Plaintiffs now seek is uniquely 

necessary. For example, Plaintiffs seek “[a]ny documents” concerning “complaints, objections, or 

expressions of concern made by USPS employees” concerning the alleged USPS policy changes. 

ECF No. 46-1, at 10. But passing comments from USPS employees—which may have been made 

without full knowledge of the relevant facts—will not help illuminate the concrete policies USPS 

currently has in place. Nor will these comments be relevant to whether these alleged policies 

changes are constitutional and statutorily permissible. Additionally, it is conceivable that certain 

of these documents may exist in the custodial files that USPS is currently reviewing for the 

Pennsylvania litigation, and thus may be produced.  

And it is unclear how this discovery will benefit the Plaintiffs given the preliminary 

injunction briefing schedule. Pursuant to the Court’s September 9, 2020 Minute Order, Plaintiffs’ 

must file their reply brief in support of the preliminary injunction motion by September 20, 2020. 

Thus, even if the Court did authorize expedited discovery, it is unlikely that documents would be 

produced in time to meaningfully influence the Court’s resolution of the preliminary injunction 

motion. Accordingly, Plaintiffs’ renewed discovery requests are unnecessary. 

Second, Plaintiffs’ requests are overbroad and burdensome. Plaintiffs’ requests seek both 

electronic and hard-copy documents, including certain categories of “electronic mail,” “notes,” 

and “summaries or other records of telephone conversations of interviews.” ECF No. 46-1, at 4. 
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Thus, Plaintiffs’ requests would effectively require Defendants to undergo yet another burdensome 

custodial document collection and review process, which almost certainly cannot be completed in 

Plaintiffs’ requested five-day timeframe. Identifying appropriate custodians and search terms, 

collecting the relevant documents, and loading them into the review platform could alone take 

days. Defendants would then have to settle on appropriate search terms, review the documents for 

responsiveness and privilege, consult with relevant parties, and process the productions. The 

process of selecting appropriate custodians and search terms alone took nearly ten days in the 

Pennsylvania matter. 

Additionally, all of the aforementioned burdens would be amplified by the discovery 

obligations already imposed on Defendants in other related litigations. Again, Defendants are 

involved in expedited discovery in Pennsylvania, and are preparing for an evidentiary hearing this 

Wednesday before the Southern District of New York. Further, Defendants’ counsel are also 

briefing preliminary injunction motions, and preparing for related hearings, in most of these cases. 

With these competing demands on USPS’s limited resources, Plaintiffs’ expedited requests should 

only be authorized to the extent they are absolutely necessary for Plaintiffs to litigate their 

preliminary injunction motion (a standard Plaintiffs have made no attempt to meet). 

Third, “plaintiffs’ request for expedited discovery comes well in advance of typical 

discovery.” Guttenberg, 26 F. Supp. 3d at 99. “Even filing a motion for expedited discovery after 

briefing of motions to dismiss has concluded is well in advance of typical discovery.” Attkisson v. 

Holder, 113 F. Supp. 3d 156, 165 (D.D.C. 2015) (emphasis added). Here, of course, Defendants 

have not even had the opportunity to file a motion to dismiss and raise a number of substantial, 

threshold challenges to Plaintiffs’ standing to assert their claims. For example, Plaintiffs allege 

that they did not receive their absentee ballots in the mail for the primary elections, and thus they 
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fear that they may not receive their absentee ballots for the November 2020 general election. But 

this is insufficient for standing. A plaintiff who “seeks prospective . . . injunctive relief . . . must 

establish an ongoing or future injury that is certainly impending; [she or he] may not rest on past 

injury.” Arpaio v. Obama, 797 F.3d 11, 19 (D.C. Cir. 2015). “That [Plaintiffs] may have” failed to 

receive their absentee ballots for the primary elections “does nothing to establish a real and 

immediate threat that [they] [will] again” fail to receive their absentee ballots for the November 

2020 general election. City of Los Angeles v. Lyons, 461 U.S. 95, 105 (1983).  

Critically, the Complaint includes no allegations supporting Plaintiffs’ inference that they 

failed to receive their absentee ballots for the primary elections due to the purported USPS policies 

that they challenge. There are several alternative explanations—e.g., the sender’s failure to mail 

the ballot, an incorrect address label, or delivery errors inherent in any mail delivery service—and 

the Complaint does nothing to rule them out. This flaw not only undermines Plaintiffs’ speculative 

fears about their future attempts to vote by absentee ballot, but also shows that Plaintiffs cannot 

establish that their requested equitable relief would redress this alleged injury, since the relief 

would not eliminate these alternative potential factors. “Without jurisdiction the court cannot 

proceed at all in any cause,” much less authorize expedited and burdensome discovery into the 

merits of Plaintiffs’ claims. Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94 (1998); 

Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 379 (1981) (“A court lacks discretion to 

consider the merits of a case over which it is without jurisdiction, and thus, by definition, a 

jurisdictional ruling may never be made prospective only.”). Accordingly, the Court should deny 

Plaintiffs’ motion for expedited discovery. 

IV. Conclusion 
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Plaintiffs seek an unnecessary, burdensome round of custodial discovery. USPS has 

already produced a wealth of relevant materials (and will soon produce more), and Plaintiffs do 

not articulate why they need further discovery to litigate the central factual issues underlying their 

claims. The Court should deny Plaintiffs’ motion for expedited discovery. 

 
Dated: September 14, 2020    

 
Respectfully submitted, 

           
 
      JEFFREY BOSSERT CLARK 

Acting Assistant Attorney General 
 

      ERIC WOMACK 
      Assistant Branch Director, Federal Programs Branch 
 
      
                 /s/ Kuntal Cholera                     
            KUNTAL V. CHOLERA 

Trial Attorney 
      U.S. Department of Justice  
      Civil Division, Federal Programs Branch 

 1100 L Street, NW 
 Washington, D.C. 20005 

      kuntal.cholera@usdoj.gov  
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 14, 2020, I electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system, which will send notification of such filing to all 

users receiving ECF notices for this case. 

 
 /s/ Kuntal Cholera  

  
Kuntal V. Cholera 
United States Department of Justice 

   Civil Division, Federal Programs Branch 
 1100 L Street, NW 
 Washington, D.C. 20005 

       
 Attorney for Defendants 
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