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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

NATIONAL URBAN LEAGUE, on behalf of 
itself and its members; COMMON CAUSE, 
on behalf of itself and its members; LEAGUE 
OF WOMEN VOTERS OF THE UNITED 
STATES, on behalf of itself and its members, 

Plaintiffs, 

vs. 

LOUIS DEJOY, in his official capacity as 
Postmaster General; and the UNITED 
STATES POSTAL SERVICE, 

Defendants. 

No. 1:20-cv-2391 

REPLY IN SUPPORT OF PLAINTIFFS’ MOTION  
FOR LEAVE TO CONDUCT LIMITED EXPEDITED DISCOVERY 

The Court should grant Plaintiffs’ requests for targeted, minimally burdensome discovery.  

The Postal Service has fundamentally changed its policies and practices without observing the 

statutorily required public procedures, resulting in significant delay in the delivery of mail 

nationwide and potentially jeopardizing the Postal Service’s ability to handle voting by mail in the 

upcoming 2020 general election.1  Postal Service representatives, especially the Postmaster 

General himself, have given contradictory public statements about the nature of these changes, 

1 See Chernof Declaration, Dkt. 22-2, Ex.1, at 2 (letter from Postmaster General DeJoy stating 
that “[u]nfortunately, this transformative initiative has had unintended consequences that 
impacted overall service levels” (emphasis added)). 
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who ordered or authorized them, how they did so, and whether these changes have been or will be 

rescinded or modified.2

Plaintiffs stand to be irreparably harmed if the Postal Service fails to fulfill its duties to the 

American people to ensure that all mail-in ballots are timely delivered for the upcoming elections.  

Plaintiffs have no interest in needlessly burdening the Postal Service with discovery requests.  

These requests are narrow, targeted, and designed to pin down precisely what changes have been 

made at the Postal Service and how they have affected the Postal Service service’s ability to fulfill 

its crucial role delivering election mail in the upcoming elections. 

As explained in greater detail below, the limited discovery Defendants plan to furnish in 

Washington v. Trump, 20-cv-3127 (E.D. Wash.), and the self-serving declarations Defendants plan 

to submit in opposition to the motion for preliminary injunction in Jones v. U.S. Postal Serv., 20-

cv-6516 (S.D.N.Y.), Dkt. 25, at 4-5,3 are no substitute for Plaintiffs’ requested 30(b)(6) deposition 

or Plaintiffs’ focused requests for production, both of which will sharpen the claims in this lawsuit 

and permit Plaintiffs to immediately seek preliminary relief if discovery confirms that such relief 

is necessary.   

2 Postmaster General DeJoy said unequivocally in testimony before Congress that the Postal 
Service would deliver all election mail—such as ballots and voter registration forms—in 
accordance with standards for First Class mail delivery, as it has done for decades.  See Dkt. 22-2, 
Ex.11 (Senate Hearing), at PDF Pages 77 of 527.  But the Postal Service’s own website, as well 
as recently released internal documents, say the opposite.  See, e.g., Election Mail, USPS, 
https://about.usps.com/what/government-services/election-mail/ (“Election officials should use 
First-Class Mail or a higher level of service for Election Mail. Using USPS Marketing Mail® 
service will result in slower delivery times and may increase the risk that voters will not receive 
their ballots in time to return them by mail.”); USPS Areas Inspiring Mail Pacific Area Virtual 
Meeting Presentation (Aug. 13, 2020), https://bit.ly/3lvTS1A (“Election Mail sent as Marketing 
Mail is not upgraded to First Class service”).   
3 Defendants incorrectly state that Plaintiffs “declined” the Postal Service’s offer to “share … 
productions” from Washington v. Trump and Jones v. U.S. Postal Serv. Dkt. 25, at 1.  Plaintiffs 
did not decline that offer, and to the contrary stated that Plaintiffs would accept documents from 
those cases insofar as they were responsive to Plaintiffs’ requests here.  Plaintiffs merely declined 
to withdraw this motion.  Indeed, one of Plaintiffs’ three requests for production merely seeks all 
documents produced in other cases.  See Dkt. 22-5, at 4-5 (Exhibit B. Requests for Production). 
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Defendants’ counterarguments are unavailing.  Defendants cite no authority for the dubious 

proposition that they are relieved of their discovery obligations in this Court by producing 

documents in a different case involving different plaintiffs.  But even if that proposition were 

correct, it would not justify denying Plaintiffs’ discovery requests.  To the extent Plaintiffs’ 

requests are “duplicative” (Dkt. 25, at 5-6)—that is, they call on the Postal Service to produce 

information it already intends to produce elsewhere—it necessarily imposes no additional burden 

for the Postal Service to produce it here.  To the extent Plaintiffs’ discovery requests are not

duplicative, they are urgently needed and were carefully crafted to secure highly relevant 

information in an efficient and streamlined manner. 

Plaintiffs have only weeks to secure relief.  There is no time to waste rescheduling or 

renewing discovery motions.  The stakes are too high to permit Defendants to stonewall discovery 

and thereby possibly prevent Plaintiffs’ from obtaining any relief at all in this lawsuit.  The Court 

should grant the motion. 

ARGUMENT 

As explained in Plaintiffs’ motion for limited expedited discovery, Plaintiffs have good 

cause to take an expedited 30(b)(6) deposition and obtain documents in response to three narrow 

requests for production.  See Dkt. 22-1, at 7-9.  Defendants’ contrary arguments are unavailing. 

Plaintiffs’ 30(b)(6) Deposition and Requests for Production Are Essential to 
Plaintiffs’ Ability to Obtain Effective Relief in this Action 

The Postal Service’s sweeping changes to its policies and practices were made without 

public participation and possibly without meaningful formal analysis, study, or documentation.  

Plaintiffs’ targeted discovery requests—tailored both in scope and in design—will get to the heart 

of the matter.  The documents coupled with the deposition will allow Plaintiffs to determine exactly 

what has happened at the Postal Service, whether the changes were unlawful, and whether those 

Case 1:20-cv-02391-GLR   Document 29   Filed 09/02/20   Page 3 of 13



4 

changes stand to cause Plaintiffs (and millions of others) irreparable harm by denying them the 

right to vote in the upcoming elections. 

A.  Defendants have identified no adequate substitute for Plaintiffs’ requested 30(b)(6) 

deposition.  Contra Dkt. 25, at 3-6.  The answers Defendants plan to provide to the interrogatories 

in Washington v. Trump, 20-cv-3127 (E.D. Wash.), and the one-sided declarations Defendants 

plan to submit in opposition to the motion for preliminary injunction in Jones v. U.S. Postal Serv.,

20-cv-6516 (S.D.N.Y.), cannot substitute for Plaintiffs’ requested 30(b)(6) deposition for three 

reasons.  

First, the Washington interrogatories do not cover most of the same topics that Plaintiffs’ 

30(b)(6) deposition would cover.4  The Washington interrogatories do not overlap at all with 

Topics 1, 4, 6, 7, 8, 9, 10, 12, 13, and 14 of Plaintiffs’ proposed deposition.  See Dkt. 22-4, at 6-7. 

Second, Plaintiffs have no way of knowing what information Defendants plan to produce 

in the Washington and Jones cases.  Even if Defendants produced forthcoming responses to 

interrogatories, and candid declarations, Plaintiffs here still cannot possibly know whether those 

materials will provide the answers Plaintiffs seek in this action.  Those interrogatories and 

declarations may still fail to answer basic questions clearly relevant to Plaintiffs’ claims here.  Take 

as an example just one interrogatory from Washington v. Trump: 

INTERROGATORY NO. 5: State whether USPS will treat ballots in particular and other 
election mail in general as First Class mail, regardless of the paid class of postage, for the 
November 2020 election; if not, describe any relevant policies, guidance, or practices 
regarding the treatment of ballots in particular and other election mail in general applicable 
to the November 2020 election. 

4 Plaintiffs do not know at this juncture what Defendants’ declarants will say in response to the 
motion for preliminary injunction in Jones v. U.S. Postal Serv., 20-cv-6516 (S.D.N.Y.), and 
Defendants have nowhere previewed what those declarations will discuss. 
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Dkt. 25-1, at 7.  The Postal Service could answer that Interrogatory without ever specifying 

whether the policy Defendants plan to follow in the November 2020 election constitutes a break 

with past Postal Service policy—thus leaving open a question central to the claims in this case: 

whether the Postal Service changed longstanding policy without complying with procedures 

required by law.  And, even if the Postal Service stated that it had changed its policy, the Postal 

Service could answer Interrogatory No. 5 without furnishing any explanation for why the change 

was made, who made the change, or when it happened.  Interrogatories Nos. 7 and 8 could be 

answered by stating (without more) that policies relating to late trips, extra trips, or overtime are 

set by the leadership of each of the Postal Service’s Areas or by mid-level managers in its districts.  

See Dkt. 22-2, Ex.6, at 1 (“The document entitled ‘PMG’s Expectations and Plan’ was prepared 

by a mid-level manager in one district, and the ‘stand-up talk’ was prepared by Southern Area 

leadership and was distributed in the Southern Area.  Therefore, the documents should not be 

treated as official statements of Postal Service policy.”).  That would frustrate the evident spirit of 

the Washington interrogatories—to understand whether the Postal Service is now permitting its 

mid-level leadership to unduly restrict late trips, extra trips, or overtime in a way that was not 

permitted before—but it would comply with their letter.   

Third, a 30(b)(6) deposition offers Plaintiffs something that interrogatories cannot:  the 

chance to ask probing and follow-up questions to discover what is actually happening at the Postal 

Service.  A deposition offers Plaintiffs the opportunity to ask who, what, where, when, and how.  

A deposition offers the opportunity to reframe questions, pursue relevant lines of inquiry where 
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they lead, and generally cut through equivocations and get to the truth.  The Confrontation Clause 

exists for a reason.5

B.  Defendants have identified no adequate substitute for Plaintiffs’ requests for 

production.  Contra Dkt. 25, at 3-6.  The third request for production—which simply requests all 

of the documents that Plaintiffs produce to parties in other cases—imposes no burden at all on 

Defendants.  Dkt. 22-5, at 4-5.  The other two requests were carefully crafted to obtain documents 

to permit Plaintiffs to obtain effective relief without unduly burdening the Postal Service.  And, 

many documents produced in response to those requests—as Defendants admit, Dkt.25, at 7-8—

will not be produced in the Washington case.   

C.  This Court should not force Plaintiffs to sit back and wait to “review” the information 

Defendants produce in other cases before permitting Plaintiffs to seek discovery in this one.  

Contra Dkt. 25, at 4.  Defendants identify no authority that would justify denying discovery based 

on their anticipated responses to other plaintiffs in other suits in other courts.  Moreover, time is 

of the essence here.  Even if the information Defendants were likely to produce in the Washington

and Jones cases were capable of substituting for Plaintiffs’ discovery requests in this one (it is 

5 Defendants also argue that Postmaster General DeJoy’s Congressional testimony—transcripts of 
which are reproduced in full at Dkt. 22-2 Exhibits 11 and 12—makes discovery unnecessary.  But 
the transcripts show that Postmaster General DeJoy either could not answer or would not answer 
numerous questions related to Postal Service policy, and that he did not answer questions with 
sufficient specificity to eliminate the need for discovery here.  He repeatedly pled ignorance or 
relied on vague generalities when asked about the policies at issue in this case.  For example, he 
claimed to be unaware of internal Postal Service directives forbidding local managers from 
reconnecting decommissioned sorting machines without approval from headquarters maintenance, 
and whether any such requests had been made.  See Dkt. 22-2, Ex.11 (Senate Hearing), at PDF 
Pages 91-92 of 527; See Dkt. 22-2, Ex.12 (House Hearing), at PDF Pages 224 of 527.  Postmaster 
General DeJoy also was unable to provide any detail regarding his claims that the Postal Service 
would take steps to ensure the timely delivery of ballots, including treating them as First Class 
mail or better and implementing policies allowing postal workers to take extra trips and work 
overtime around the election, and he elided requests by members of Congress to commit any plans 
to writing.  See Dkt. 22-2, Ex.11 (Senate Hearing) (questioning from Senator Hassan and 
questioning from Senator Sinema); Dkt. 22-2, Ex.12 (House Hearing) (questioning from 
Representative Khanna and questioning from Representatives Sarbanes). 
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not), the delay occasioned by waiting and being proven wrong would all but doom any hope 

Plaintiffs have of obtaining effective relief in time for the election.  Given the stakes of this case, 

the right course is to permit the Plaintiffs to take discovery now to protect their ability to obtain 

effectual relief. 

Plaintiffs’ Requests Are Focused and Pose a Minimal Burden 

Plaintiffs’ requests are limited and proportionate to the urgency of this case.  Plaintiffs seek 

to take a single 30(b)(6) deposition that will produce information that could result in the conclusion 

of this action within a matter of days or weeks.  As Defendants note, the Postal Service is already 

preparing declarations for the Jones case and interrogatory responses for the Washington case, 

meaning that the individuals who would likely serve as 30(b)(6) witnesses have already taken the 

time to learn at least some of the relevant information necessary to provide the requested 

information in those actions.  Any burden from asking those individuals to sit for a deposition that 

could potentially produce a great deal of highly relevant information is relatively slight.  Plaintiffs’ 

requests for production are minimally intrusive.  Plaintiffs are requesting information about 

Defendants’ own policies, procedures, and communications; and, by their own admissions, 

Defendants’ have already gathered a number of the relevant documents in anticipation of 

Postmaster General DeJoy’s testimony to Congress and for the Washington and Jones cases.  Any 

additional burden from producing these materials to Plaintiffs here would be marginal.   

A.  Contrary to Defendants’ unsubstantiated assertions, Dkt. 25, at 6-8, Plaintiffs’ requests 

appropriately balance Plaintiffs’ urgent need to understand the changes that have taken place at 

the Post Office with the modest burden on the Defendants.6  These are not “Herculean demands.”  

66 See, e.g., Tucker v. Ohtsu Tire & Rubber Co., Ltd., 191 F.R.D. 495, 498 (D. Md. 2000) (rejecting 
“generalized” claims of burden and noting that “[t]he party claiming that a discovery request is 
unduly burdensome must allege specific facts that indicate the nature and extent of the burden, 
usually by affidavits or other reliable evidence”) (internal citations omitted). 
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Dkt. 25, at 7.  Nearly all of the documents Plaintiffs have requested are documents to which 

Defendants have ready access because they embody the Postal Service’s own policies, procedures, 

and guidance.  To the extent Plaintiffs seek communications, they are the kinds of communications 

that Defendants can readily locate without the use of search terms because the number of 

responsive documents likely are few and the custodians can readily locate them.  Defendants can, 

for instance, ask Postmaster General DeJoy to share with counsel for Defendants any emails with 

members of the Trump Campaign and Treasury Secretary Steven Mnuchin.7

B.  Defendants have already produced to Congress and plan to produce in the Washington 

and Jones cases a good amount of information similar to the information Plaintiffs request in this 

case, belying Defendants’ claim that it would be too onerous to produce the information requested 

here.  If Defendants have the capacity to gather and produce this kind of information to other 

parties for other purposes, responding here cannot be too onerous. 

Plaintiffs’ Requests Are Not Premature 

Plaintiffs’ timing underscores the good cause for limited expedited discovery.  As Plaintiffs 

stated in their complaint, Plaintiffs intend to seek preliminary relief in this lawsuit; it is no secret.  

See Dkt. 1, ¶¶ 98, 103-04.  Plaintiffs seek limited discovery to focus their claims and tailor their 

requested preliminary relief so that they can move for that relief at the earliest opportunity.   

A.  This Court can order limited expedited discovery before Plaintiffs have moved for a 

preliminary injunction, and indeed it makes sense to do so in this case.  Contra Dkt. 25, at 8.  As 

Plaintiffs explained in their motion, “District courts have broad discretion to manage the timing of 

discovery, and the only formal limitation on this discretion with respect to consideration of motions 

7 The Postmaster General testified to the House that he has had no conversations with Treasury 
Secretary Mnuchin or any individuals on the Trump Campaign about the Postal Service, meaning 
that, if his testimony was truthful, the number of such emails should be few in number or zero.  
See Dkt. 22-2, Ex.12 (House Hearing), at PDF Page 175 of 527. 
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to amend scheduling orders is that the moving party demonstrate good cause.”  Dent v. 

Montgomery Cty. Police Dep’t, 745 F. Supp. 2d 648, 663 (D. Md. 2010) (emphasis added) 

(citations omitted); see also Dkt. 22-1, at 5-7.  Defendants should not be able to stymie this 

motion—intended to facilitate Plaintiffs’ access to urgently needed preliminary injunctive relief—

by arguing that Plaintiffs should first be required to move for that relief.  Defendants’ own 

obfuscations and contradictory statements have made it difficult for Plaintiffs to pin down exactly 

what the Postal Service is actually doing.  The Postal Service should not be permitted to benefit 

from the very misdirection campaign that has made limited expedited discovery necessary in the 

first place. 

The case on which Defendants rely, Dimension Data N. Am., Inc. v. NetStar-1, Inc., 226 

F.R.D. 528 (E.D.N.C. 2005), is not to the contrary.  That case merely held that the pendency of a 

preliminary injunction motion was one of “several factors” that “inform[ed]” whether expedited 

discovery would be reasonable at the stage of the proceedings at which it was sought.  See id. at 

531-32.  Dimension Data did not announce a categorical rule.  See id.8  The court in the Washington

case ordered expedited discovery even though the Plaintiffs’ there had not yet moved for a 

preliminary injunction.  See Washington, No. 1:20-cv-03127 (E.D. Wash.), Dkt. 38, at 3 

https://bit.ly/3boy5UW (citing American LegalNet, Inc. v. Davis, 673 F.Supp.2d 1063, 1067 (C.D. 

Cal. 2009)).  Courts have allowed motions for expedited discovery—including permitting 30(b)(6) 

depositions—where the plaintiff anticipated filing a motion for a preliminary injunction but had 

not yet filed such a motion.  See OMG Fidelity, Inc. v. Sirius Techs., Inc., 239 F.R.D. 300, 305-06 

8 None of the Fourth Circuit cases cited in Dimension Data support the rule advanced by 
Defendants here.  Each of them merely granted expedited discovery in the context of a pending 
preliminary injunction motion, without saying that is a requirement.  See 226 F.R.D. at 531-32 
(citing KBG Holding Corp. v. Union Bank, 56 Fed.Appx. 111, 114 (4th Cir.2003), CIENA Corp. 
v. Jarrard, 203 F.3d 312, 315 (4th Cir.2000), and Dan River, Inc. v. Unitex Ltd., 624 F.2d 1216, 
1220 (4th Cir.1980)). 
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(N.D.N.Y.2006) (ordering of an early 30(b)(6) deposition and responses to Plaintiffs’ discovery 

requests before the filing of preliminary injunction motion). 

B.  Finally, there are no jurisdictional barriers to this Court granting limited expedited 

discovery in this case.  Dkt. 25, at 8.  Indeed, Defendants do not appear to have actually argued 

that the Court lacks jurisdiction, but instead merely suggested the possibility that the Court might 

lack jurisdiction with respect to some claims or some plaintiffs.  Dkt. 25, at 8.  That is insufficient 

to raise any conceivable bar to this Court’s exercise of jurisdiction at this juncture. 

In any event, Defendants’ suggested jurisdictional defenses are meritless.  Plaintiffs’ harms 

are not speculative because the facts—taken in the light most favorable to the Pleader as they 

would be on a motion to dismiss—establish that harm to Plaintiffs from Defendants’ actions is 

concrete, specific, and reasonably imminent.  Contra Dkt. 25, at 8.  The Plaintiffs and their 

members, as users of the mail, “are being denied a very fundamental right— the opportunity for a 

hearing on [Defendants’] proposed change[s] [to the nature of postal services].  The denial of this 

statutory right is alone a sufficient injury in fact to support the requisite standing to sue.” Buchanan 

v. U.S. Postal Serv., 375 F. Supp. 1014, 1019 (N.D. Ala. 1974), aff’d in part, vacated in part, 508 

F.2d 259 (5th Cir. 1975) (footnote omitted).  

And, as Plaintiffs will show in their motion for preliminary injunction and opposition to 

any motion to dismiss, this Court has jurisdiction to hear Plaintiffs’ constitutional and ultra vires 

challenges.  This Court has jurisdiction to review Plaintiffs’ constitutional claims because federal 

courts have equity jurisdiction to hear challenges to the constitutionality of official conduct.  And 

this Court has jurisdiction to review Defendants’ ultra vires actions because the venue statute 

Defendants cite, 39 U.S.C. § 3662, is discretionary, not mandatory, and has never been held to 

foreclose a suit concerning the Postal Service’s failure to comply with § 3661. See 39 U.S.C. 
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§ 3662(a) (“Any interested person … may lodge a complaint with the Postal Regulatory 

Commission[.]”); see also Am. Postal Workers Union, AFL-CIO v. U.S. Postal Serv., CIV.A.06 

726 CKK, 2007 WL 2007578, at *7 (D.D.C. July 6, 2007) (holding that district court had subject 

matter jurisdiction over claim “seek[ing] a declaration that it is unlawful for USPS to proceed with 

modification to its mail processing operations ... because USPS failed to submit [the proposed 

modifications] to the PRC for an advisory opinion”). 

*   *   * 

This litigation presents issues of national importance in which time is of the essence.  

Voters do not have much time to decide whether to vote by mail or face the health risks of voting 

in person—the election is two months away, and in many states, the deadline to request a mail 

ballot is much closer.  Plaintiffs’ requested 30(b)(6) deposition will permit Plaintiffs to ask detailed 

follow-up questions and confirm the Postal Service’s position on numerous issues critical to 

determining the Postal Service’s ability to handle the unprecedented surge of voting by mail in the 

upcoming election.  And Plaintiffs’ targeted requests for production are both highly relevant to 

Plaintiffs’ claims in this lawsuit and, in most respects, unlike the requests for production in other 

pending suits.  Plaintiffs’ requests are not extraordinary.  Defendants’ refusal to agree to them—

given what is at stake and the timeline at issue—is. 

CONCLUSION 

Plaintiffs respectfully request that the Court grant the motion. 
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Dated:  September 2, 2020
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CERTIFICATE OF SERVICE 

I hereby certify that this document will be served on Defendants in accordance with Fed. 

R. Civ. P. 4.  Plaintiffs do not plan to send courtesy copies of this document to the Court because 

it is fewer than 15 pages in length.

/s/ Kenneth L. Chernof
Kenneth L. Chernof  
601 Massachusetts Ave., NW   
Washington, D.C., 20001 
T: (202) 942-5000 
ken.chernof@arnoldporter.com 
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