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PRELIMINARY STATEMENT 

During the 2020 primary and run-off elections (the “Spring Elections”) Defendants not 

only accelerated existing plans to cut costs at the United States Postal Service (“USPS”) but also 

initiated new ones, which undermined USPS’s ability to collect, process and deliver all types of 

mail on time, and in particular, mail-in and absentee ballots.  As a result, Plaintiffs, like countless 

other Americans, did not receive the mail-in ballots they applied for and were at worst 

disenfranchised and at best forced into the unconstitutional choice of voting at the polls during a 

pandemic or staying safe at home but not voting at all.   

 Following a public outcry over USPS’s failures and delays and a looming Congressional 

investigation, Defendant Louis DeJoy (“DeJoy”) announced that he would “suspend” some, but 

not all, of the changes at USPS until after the upcoming local, state and federal elections (the 

“Fall Elections”).  Despite abundant evidence of the harm suffered in the Spring Elections, he 

adamantly refused to reverse any of his changes that were already made.  By refusing to right the 

wrongs that prevented Plaintiffs from voting by mail in the Spring Elections, Defendants made 

imminent the likelihood that Plaintiffs will suffer the same harm during the Fall Elections.  

 On September 17, in Washington v. Trump, the court vindicated Plaintiffs’ allegations 

that Defendant Donald J. Trump (“Trump”) and DeJoy both acted separately and conspired to 

undermine the Fall Elections and allow Trump to contest the presidential election should he lose: 

It is easy to conclude that the recent Postal Services’ changes is an intentional effort 
on the part [of] the current Administration to disrupt and challenge the legitimacy 
of upcoming local, state, and federal elections, especially given that 72% of . . . 
high speed mail sorting machines that were decommissioned were located in 
counties where Hillary Clinton receive[d] the most votes in 2016.1 
 

 
1 Order Granting Pls.’ Mot. for Preliminary Inj., at 9, Washington v. Trump, No. 20-cv-03127 
(SAB) (“Washington”) (E.D. Wash. Sept. 17, 2020), ECF No. 81 [hereinafter “Washington 
Injunction”]. 
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Significantly, internal USPS documents show that 40% of the high-speed automated flat sorting 

machines (“AFSM”) that sort mail-in and absentee ballots were removed from Philadelphia 

County, Pennsylvania, where Plaintiff Christopher Carroll (“Carroll”) lives, which Clinton 

carried in 2016 with 82.5% of the vote, while most facilities in the Eastern region had a 0% 

reduction rate.2  In Harris County, Texas, where Plaintiff Teresa Richardson (“Richardson”) 

lives, which Clinton carried with 54.2% of the vote in 2016, the number of AFSM was reduced 

by 25%, more than all but six facilities in the Southern region, which covers seven states.3   

The Washington court laid bare Defendants’ ultimate goal, concluding, “at the heart of 

DeJoy’s and the Postal Service’s actions is voter disenfranchisement.  This is evident in 

President Trump’s highly partisan words and tweets, the actual impact of the changes on primary 

elections that resulted in uncounted ballots . . . as well as the timing of the changes.”  The 

Washington court held that the plaintiffs made “an extensive showing of irreparable harm” and a 

“strong showing of substantial likelihood on the merits” and that a nationwide “injunction is 

necessary to give Plaintiffs the relief to which they are entitled.”4  In light of the similarity 

between this case and Washington, for reasons discussed below, Plaintiffs ask this Court to grant 

their motion for a preliminary injunction and appoint a Special Master to oversee its 

implementation. 

 

 
2 USPS, Equipment Reduction 8 (May 15, 2020) (attached as Ex. A); Stephen Pettigrew, 
HARVARD DATAVERSE, November 2016 General Election Results (County-Level) (2016) 
(attached as Ex. B); Decl. of Christopher Carroll, dated Aug. 16, 2020, ECF No. 29-2, ¶ 2. 
 
3 Ex. A at 10; Ex. B; Decl. of Teresa Richardson, dated Aug. 15, 2020, ECF No. 29-1, ¶ 2. 
 
4 Washington Injunction at 10-11. 
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FACTUAL BACKGROUND 

One would expect, given USPS’s massive failure to deliver ballots on time during the 

Spring Elections, that Defendants would reverse the changes that led to that failure, particularly 

in expectation of the significant increase in the usual volume of Election Mail COVID-19 

pandemic.5  Instead, they did the opposite.  DeJoy instituted additional mail-slowing changes at 

USPS, including the removal and dismantling of hundreds of mail-sorting machines – the notable 

majority of which were in counties that voted for Clinton in 2016, including from counties where 

Plaintiffs Richardson and Carroll live.6  

While Defendants claim that measures USPS has taken to handle Election Mail are in 

place for this election (Defendants’ Response to Plaintiffs’ Motion for a Preliminary Injunction 

(“Resp.”), ECF No. 55, at 11), they have provided no evidence that its efforts to handle Election 

Mail have increased correspondingly with the large expected increase in volume.  More 

importantly, those standard measures do nothing to counteract the admitted delays caused by 

USPS’s recent and ongoing policy changes.  As the Washington court found, “Defendants take 

the remarkable position that nothing has changed in the Postal Service’s approach to election 

mail from past years.  That is simply not true.  Statistics show there has been a drastic decrease 

in delivery rates.”7   

That decrease has been largely driven by what the Washington court referred to as 

USPS’s “Leave Mail Behind” policy, which mandates that trucks leave on time, with or without 

 
5  See Decl. of Robert Justin Glass, dated Aug. 18, 2020, ECF No. 55-1, ¶ 31. 
6  See Ex. A at 10; Ex. B; ECF No. 29-1, ¶ 2; ECF No. 29-2, ¶ 2.   
 
7 Washington Injunction at 10. 
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mail on them, resulting in significant delays in delivery. 8  The policy has been rigidly enforced 

to absurd effect.  For example, a postal worker in Tennessee reported that “the new policy will 

not allow holding a truck for even five minutes so it can be loaded with mail,” noting that even 

“Express Mail and Priority Mail are often left sitting on the docks because trucks have already 

left,”9 and postal workers in Maine reported leaving 80,000 letters behind because they were not 

permitted to wait 10 minutes for them to be processed.10  In other words, the trains may leave on 

time, but they are empty.  

While the term “late or extra trips” has a negative connotation, in fact, late and extra trips 

are essential to USPS’s operations, as USPS knew before it curtailed them.  DeJoy has admitted 

that the 71% percent reduction in extra trips he instituted had “unintended consequences,”11 

including delivery slowdowns.  “Unintended” or not, such consequences were predictable.  A 

recent report by Senator Gary Peters (the “Senate Report”) found that DeJoy “did not assess or 

even request any analysis of the service disruptions and delays his directives could cause” and 

“disregarded the likely negative impacts of displacing the mail carried on those trips, as well as 

 
8   See id.  USPS employees have also acknowledged the existence of this policy, while not 
referring to it as such.  (See, e.g., Declaration of Angela Curtis (“Curtis Decl.”), ECF No. 55-1, 
¶ 29; Declaration of Robert Cintron, ECF No. 55-1, ¶ 14) 
 
9  Ben Hall, Postal Trucks Sometimes Travel Across Country – With No Mail – After USPS Cuts, 
NEWS CHANNEL 5 NASHVILLE (Aug. 22, 2020), https://www.newschannel5.com
/news/newschannel-5-investigates/postal-trucks-sometimes-travel-across-country-with-no-mail-
after-usps-cuts [hereinafter “Postal Trucks Article”].  
 
10 Postal Workers’ Union Says Up to 80,000 Letters Were Held Back Monday in Southern 
Maine, POSTAL TIMES (Aug. 11, 2020), https://www.postaltimes.com/postalnews/postal-workers-
union-says-up-to-80000-letters-were-held-back-monday-in-southern-maine. 
 
11 Path forward: PMG addresses restructuring, USPS LINK (Aug. 13, 2020; 4:18 PM), 
https://link.usps.com/2020/08/13/path-forward-2. 
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the findings of a previously released [Office of the] Inspector General [(“OIG”)] report that extra 

and late trips are used to mitigate delays in the network.”12 

Until recently, late and extra trips constituted 15.5% of all mail delivery trips,13 and they 

allow mail handlers to ensure that all outstanding mail at a given facility is collected and 

transported.14  As USPS employees have testified, the curtailment of late and extra trips have 

caused consistent 2-3 day delays in mail delivery.  Transcript of September 16, 2020 Hearing at 

22:10-17, Jones (S.D.N.Y. Sep. 2, 2020) (“Jones Tr.,” attached as Ex. D).  USPS’s internal 

metrics confirm steep drops in performance coinciding with the start of DeJoy’s tenure as 

Postmaster General.15  During an evidentiary hearing in Jones v USPS, USPS Vice President of 

Logistics Robert Cintron (“Cintron”), admitted, when asked under oath if USPS’s “dip [in 

service performance] correlated the with the implementation o[f] the new late trip policy,” that 

“[t]ime wise, it correlated.”  Jones Tr. at 54:21– 55:1.  The Senate Report also explained:  “[O]n-

time mail delivery fell abruptly following . . . DeJoy’s July 2020 directives ordering operational 

changes in mail service and delivery.  By the second week of August 2020, on-time delivery of 

 
12 Gary Peters, U.S. Senate Comm. on Homeland Sec. & Gov’t Affairs, Failure to Deliver:  
Harm Caused by U.S. Postmaster General DeJoy’s Changes to Postal Service Mail Delivery 3 
(Sept. 16, 2020), available at https://www.hsgac.senate.gov/imo/media/doc/200916_FullReport
_PetersPostalInvestigation.pdf [hereinafter “Senate Report”]. 
 
13 Declaration of Justin Grimmer (“Grimmer Decl.”), dated Sept. 7, 2020, Vote Forward v. 
DeJoy, 20-cv-02405 (EGS) (“Vote Forward”) (D.D.C. Sept. 8, 2020), ECF No. 16-11, ¶ 11 
(attached as Ex. C); see also id., Ex. 2 at 4-6 (USPS Congressional Briefing: Transportation & 
Service Performance Updates, dated Aug. 31, 2020). 
 
14 USPS Office of the Inspector Gen. (“OIG”), Late and Extra Trips at the Philadelphia, PA, 
Processing and Distribution Center (May 13, 2020), available at 
https://www.uspsoig.gov/sites/default/files/document-library-files/2020/20-164-R20.pdf. 
 
15 See Grimmer Decl., Ex. 2 at 9-12. 
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First-Class Mail nationwide had fallen nearly 10 percentage points compared to the week 

preceding the changes.”16  

There is also ample evidence that these delays will impact Election Mail.  In his May 29, 

2020 letter, USPS General Counsel Thomas J. Marshall (“Marshall”) acknowledged the 

“possibility that completed ballots mailed less than a week before [Election Day] may not, in 

fact, arrive in time to be counted,” and that an “absentee ballot may not reach the voter before 

Election Day if requested less than a week before the election.”17  In follow-up letters sent to 

election officials in D.C. and 46 states, Marshall stated that the “Postal Service cannot adjust its 

delivery standards to accommodate the requirements of state election law” and warned: 

If a voter submits a ballot at or near [the state’s request] deadline, and the ballot is 
transmitted by mail, there is a significant risk that the voter will not have sufficient 
time to complete and mail the completed ballot back to the election official in time 
for it to arrive by the state’s return deadline.18 
 
After Cintron acknowledged in the Jones hearing that the implementation of USPS’s 

Leave Mail Behind policy came “at the cost of service in the months of July and August,” the 

court asked, “Is it possible that, in the course of implementing this policy of loading the trucks 

and having them go out on time, that some of the mail, that does not get in the trucks and leave 

on time could include some election mail?”  Cintron was forced to admit, “It’s possible.”  Jones 

 
16 Senate Report at 2. 
 
17 Letter from Thomas J. Marshall, Gen. Counsel & Exec. Vice President (May 29, 2020), 
available at https://about.usps.com/newsroom/national-releases/2020/2020-05-29-marshall-to-
election-officials-re-election-mail.pdf. 
 
18 See, e.g., Letter from Thomas J. Marshall, Gen. Counsel & Exec. Vice President, USPS, to 
Hon. John Thurston, Ark. Sec’y of State (July 29, 2020), available at https://context-
cdn.washingtonpost.com/notes/prod/default/documents/d1b752f9-f8c9-4c18-b548-
4eb9668c672a/note/36253644-7029-4dd3-bd1c-f824054400c2. 
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Tr. at 67:21-25.  In the 28 states where ballots must be received by Election Day – several of 

which are likely to be hotly contested in the 2020 general election – a one-day delay can make 

the difference between a vote being counted or not.19  Even in states where ballots need only be 

postmarked by Election Day, delays of two to three days are likely to disenfranchise a large 

portion of the electorate.  “[P]ast elections reveal a clear behavioral pattern in the casting of mail 

ballots: many voters wait until the last minute.”  (Decl. of Eitan D. Hersh (“Hersh Decl.”), dated 

Sept. 7, 2020, Vote Forward (D.D.C. Sept. 8, 2020), ECF No. 16-15, ¶ 17 (attached as Ex. E).  In 

the 2012 election, 40% of voters under 30 years old who cast mail ballots did not do so until near 

November 1.  Id.  “For about a quarter of all young people who cast mail ballots, their ballots 

were counted the final day of the election.”  Id. ¶ 18.  While USPS claims it will make additional 

staffing available to handle the expected influx of Election Mail (Resp. at 13), it has 

acknowledged that many of the people it has hired are untrained temporary employees.  Jones 

Tr. at 108:10-13.  And USPS employee Jose Barrios (“Barrios”) testified that in the facility 

where he works, hundreds of ballots had been left lying on mailroom floors in the confusion of 

new policies and inexperienced employees.  Id. at 24:10 – 25:21, 67:21-25. 

Defendants’ argument that there is no “ban” on late and extra trips is disingenuous and 

belied by the evidence.  USPS Vice President of Retail and Post Office Operations Angela Curtis 

(“Curtis”) testified that she left a meeting at USPS headquarters “with an understanding that 

[having no late and extra trips] was where we were going and wanted absolutely to get there.”  

Id. at 82:16-21; see also id. at 76:11 (“[O]ur target was to get those [late] trips on time, our target 

was to eliminate those extra trips”).  USPS has also informed Congress that it is still “working to 

 
19  See ECF No. 41-3 (Deadlines for Receipt of Mail-In Ballot or Absentee Ballot for Each 
State). 
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eliminate extra and late trips” and “reduce unauthorized overtime,” even as states begin mailing 

out ballots to voters.20   

A second policy change that will slow the delivery of Election Mail is that the Postal 

Service has decided to no longer treat all Election Mail as First-Class Mail.  This is a dramatic 

change from prior elections, in which USPS’s longstanding policy has been to handle all 

Election Mail as First-Class Mail, regardless of the paid rate.21  That prior policy was confirmed 

by an OIG report on the 2018 election that found that 95.6% of election and political mail was 

delivered within First-Class service standards. Likewise, Postal Service managers confirmed that 

they traditionally treated all Election Mail as First-Class mail.22  

Defendants claim that they have made no change to that policy (Resp. at 6-7), but that is 

patently false.  The July 2020 letters that USPS sent to election officials in D.C. and 46 states 

make clear that states must now pay for First-Class Mail postage to ensure timely ballot delivery 

to voters.23  If states choose instead to pay for Marketing Mail, USPS has warned that this “will 

result in slower delivery times and will increase the risk that voters will not receive their ballots 

in time to return them by mail.”  Id.  Most tellingly, as of September 20, 2020, USPS’s Election 

 
20 Letter from David E. Williams, COO & Exec. Vice President, USPS, to Peters, Ranking 
Member, U.S. Senate Comm. on Homeland Sec. & Gov’t Affairs (Aug. 6, 2020), available at 
hsgac.senate.gov/imo/media/doc/20200806_USPS%20Response%20to%20Peters%20et%20al%
20Jul%2030%20Ltr.pdf. 
 
21 Declaration of Ruth Y. Goldway, dated Aug. 28, 2020, ¶¶ 4-5 (attached as Ex. F). 
22 USPS OIG, Service Performance of Election and Political Mail During the 2018 Midterm and 
Special Elections (Nov. 4, 2019), available at https://bit.ly/3bxYm2R.   
23  Letter from Thomas J. Marshall, Gen. Counsel & Exec. Vice President, USPS to Hon. Alice 
Miller, Exec. Dir., D.C. Bd. of Elections & Ethics (July 31, 2020), available at https://context-
cdn.washingtonpost.com/notes/prod/default/documents/d1b752f9-f8c9-4c18-b548-
4eb9668c672a/note/36253644-7029-4dd3-bd1c-f824054400c2 [hereinafter “Miller Letter”]. 
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Mail website warns election officials that “[u]sing USPS Marketing Mail service will result in 

slower delivery times and may increase the risk that voters will not receive their ballots in 

time[.]”24  

In its Response, USPS describes “increased efforts” to address the expected increase in 

Election Mail in the general election, but does not explain if or how those efforts will improve 

upon its efforts in the Spring Election, which OIG audits found inadequate.  (Resp. at 13)  For 

example, an OIG investigation of absentee ballots in the Wisconsin primary found that thousands 

of ballots were not delivered to voters.25  An OIG audit conducted in May and June 2020 found 

that processing and delivery centers across the country failed in multiple ways to comply with 

Election Mail and Political Mail readiness procedures” during state primary elections.26   

DeJoy has agreed to suspend but not reverse some recent changes,27 and Defendants 

admit that the Leave Mail Behind policy, the change most likely to delay ballots, will remain in 

effect:  “[t]he only exception to Postmaster General’s DeJoy’s directive to maintain the status 

quo through Election Day pertains to the ongoing effort to improve compliance with existing 

schedules.”  (Resp. at 15)  Defendants try to disclaim responsibility by blaming delays on 

 
24 Which mail classes are used for Election Mail, USPS, https://about.usps.com/what/ 
government-services/election-mail (last visited Sept. 20, 2020). 
25 OIG USPS, Management Alert: Timeliness of Ballot Mail in the Milwaukee Process 4-5 (July 
7, 2020), available at https://www.uspsoig.gov/sites/default/files/document-library-
files/2020/20-235-R20.pdf 
 
26 OIG USPS, Audit Report: Processing Readiness of Election and Political Mail During the 
2020 General Elections (Aug. 31, 2020), available at https://www.uspsoig.gov/sites/default/files
/document-library-files/2020/20-225-R20.pdf. 
 
27 FAC ¶ 118 (quoting House Testimony). 
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everyone and everything from the pandemic to the States to individual election boards, but the 

fact remains: USPS’s own policy changes caused delays in mail.28   

Defendants also discuss at length the percentage of total mail volume comprising 

Election Mail to argue that it will not overburden the system.  (See Resp. at 4-5, 17)  That misses 

the point.  Their initiatives continue to delay the timely delivery of Election Mail.29   The 

evidence clearly shows that USPS’s policy changes will cause mail to be delayed, and in states 

with deadlines for the receipt of ballots the day of the Election rather than for postmark, that will 

disenfranchise the many voters who send their ballots in the days (and perhaps weeks) before the 

Election. That is why the USPS sent letters warning the States of the likelihood of delay.30  And 

it is the  result – depriving citizens of their votes – not whether Defendants intended it, that 

matters.  See United States v. Jackson, 46 F.3d 1240, 1255 (2d Cir. 1995) (“[A] prima facie case 

of violation of [the] fundamental right to vote may be made without [a] showing of 

discriminatory intent.”) (citing City of New York v. U.S. Dep’t of Commerce, 34 F.3d 1114, 

1129-30 (2d Cir. 1994)). 

Finally, to the extent there is any lack of data on USPS’s capacity, or on current or 

projected delays in Election Mail delivery, it is because in response to the discovery requests 

 
28 See Senate Report at 18 (“Nearly two months after [Defendants’] operational changes were 
implemented, service still has not returned to previous levels.”); see also Jones Tr. at 86:5-9 
(acknowledging that USPS’s policy changes and the pandemic created a “perfect storm” that led 
to a “dip in service”). 
 
29 Erin Cox et al., Postal Service warns 46 states their voters could be disenfranchised by 
delayed mail-in ballots, WASH POST, https://www.washingtonpost.com/local/md-politics/usps-
states-delayed-mail-in-ballots/2020/08/14/64bf3c3c-dcc7-11ea-8051-d5f887d73381_story.html? 
hpid=hp_hp-top-table-high_uspsstates-230pm%3Ahomepage%2Fstory-ans. 
 
30 See Miller Letter. 
 

Case 1:20-cv-02262-EGS   Document 57   Filed 09/20/20   Page 14 of 30



   
 

11 
 

issued by the plaintiffs in Washington, Defendants produced almost exclusively publicly 

available documents and none of the internal assessments or communications Plaintiffs in this or 

other actions explicitly sought.  Defendants should not be permitted to use their refusal to turn 

over meaningful evidence to deprive Plaintiffs of their recourse to protect one of their most 

fundamental rights. 

ARGUMENT 

I. Plaintiffs Are Likely to Succeed on the Merits of Their Claims 

A. Plaintiffs Have Article III Standing 

“The requirements of Article III standing are injury in fact, causation, and redressability.”  

Estate of Boyland v. USDA, 913 F.3d 117, 123 (D.C. Cir. 2019) (citation omitted).  Plaintiffs 

have satisfied all three requirements.  First, Plaintiffs were deprived of the right to vote in the 

state primary and primary run-off elections and, if Defendants’ conduct is not enjoined, will 

almost certainly be deprived of the right to vote in the general election.  Second, Plaintiffs have 

established causation, because Defendants have admitted that USPS’s policy changes have 

caused delays and delivery failures, and there is ample evidence, including testimony from USPS 

employees, that those delays and failures impacted Election Mail.  Third, Plaintiffs have 

established redressability, because USPS’s policies in prior elections – those that existed before 

DeJoy’s changes were implemented – allowed USPS to deliver mail-in ballots without the delays 

and delivery failures that have plagued this election season.  

Defendants acknowledge that where, as here, a plaintiff seeks prospective relief, the 

injury required to establish standing is satisfied by a “threatened injury” that is “certainly 

impending.”  Clapper v. Amnesty Int’l USA, 568 U.S. 398, 409 (2013) (Resp. at 23-24 (citing 

same)).   Defendants argue that Plaintiffs cannot establish injury because the fact that Plaintiffs 
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“failed to receive their absentee ballots for the primary elections ‘does nothing to establish a real 

and immediate threat that [they][will] again’ fail to receive their absentee ballots for the 

November 2020 general election.”  (Resp. at 24 (citing City of Los Angeles v. Lyons, 461 U.S. 95 

(1983)).  Defendants’ reliance on Lyons is misplaced.  In that case, the plaintiff was placed in a 

chokehold by police officers even though he was not resisting arrest.  Id. at 97-98.  The court 

held that the plaintiff was not entitled to a preliminary injunction because it was “no more than 

conjecture to suggest that in every instance of a traffic stop, arrest, or other encounter between 

the police and a citizen, the police will act unconstitutionally.”  Id. at 108.  Unlike the police 

department in Lyons, USPS is a federal agency that has set uniform policies and procedures that 

have a nationwide impact.  It is far more than “conjecture” that USPS’s policy changes pose a 

serious threat of denying Plaintiffs their right to vote in the 2020 general election.  By DeJoy’s 

own admission, the changes implemented during his tenure at USPS have had an impact “across 

the country” and USPS still has not been able to “bring the service levels back to where they 

were.”31  As DeJoy and other USPS employees acknowledge, the changes have specifically 

affected Election Mail.32  And according to DeJoy, many of the policies that prevented Plaintiffs 

and thousands of others from receiving their ballots in the primary elections will remain in place 

for the Fall Election.  (See FAC ¶ 118 (When asked whether he would “commit to reversing” 

operational changes, including the “unplugging and destroying of machines, changing of 

employee procedures and locking of collection boxes,” DeJoy responded, “No.”) (quoting House 

Testimony at 5:15:10)).  

 
31  House Testimony at 1:45:25; see also Grimmer Decl. Ex. 2; Jones Tr. at 56:2-5 (when asked 
if “first-class [mail] products remain significantly below baseline,” Cintron responded, “If you’re 
referring to baseline being pre-COVID, that’s correct”). 
 
32  See supra n. 9. 
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In addition, many of the “additional resources USPS has committed towards Election 

Mail” that Defendants describe in their Response (at 26 n.10) were already in place before the 

Spring Elections, and they failed to protect Plaintiffs’ votes.  For example, the Election Mail 

guide “Kit 600” Defendants cite as an “additional resource” was sent to states in February (see 

Resp. at 8).  The proven inadequacy of these efforts weighs in favor of this injunction rather than 

against it.  Defendants claim vaguely that USPS’s communications and efforts to protect Election 

Mail have increased, but nearly all of USPS’s cited increased efforts involve “educating the 

public on voting by mail” (Resp. at 9) rather than fixing its own delays.  And USPS has been 

enjoined from sending certain communications that it claims were meant to “educate” voters, 

because a Colorado district court found that they provided “false and misleading information 

about the manner of Colorado’s elections” and “if distributed, will sow confusion amongst 

voters.”  Temporary Restraining Order at 3, 5, Colorado v. DeJoy, No. 20-cv-02768 (WJM) (D. 

Colo. Sept. 12, 2020), ECF No. 11. 

The one Election Mail-related measure USPS is taking “for the first time” (Resp. at 13) is 

using Ballot Monitors the week before Election Day to ensure proper protocol for identifying and 

cancelling ballots.  However, because of USPS’s delays, many requested ballots will not reach 

voters in time to be returned to election officials, so Ballot Monitors will never even have the 

chance to identify them.  Even if they did, the “proper protocol” the Ballot Monitors would 

“ensure” is insufficient, as under DeJoy’s new rules, “proper protocol” can mean leaving a ballot 

on the floor until the next day, which could be the day after Election Day. Moreover, as 

Defendants admit, ”we cannot depend upon last minute heroics, especially in [light] of the 

amount of volume that we’re going to have under the COVID-19 pandemic . . . .  [W]hat we 
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could have done for 5,000 pieces can’t necessarily apply to 50,000.”33  In short, the damage 

Defendants’ policy changes have already caused has not been remedied and many of those 

changes, including the Leave Mail Behind policy, remain in place.  As a result, the threat that 

Plaintiffs and tens of thousands of other voters will be disenfranchised is “certainly impending” 

and, as such, more than sufficient to establish injury. 

Defendants next argue that Plaintiffs have failed to establish causation, because 

“Plaintiffs have put forth no evidence (or allegation) supporting Plaintiffs’ inference that they 

failed to receive their absentee ballots for the primary elections due to any purported recent 

changes to USPS policies.”  (Resp. at 24)  “But Article III standing does not require that the 

defendant be the most immediate cause, or even a proximate cause, of the plaintiffs’ injuries; it 

requires only that those injuries be ‘fairly traceable’ to the defendant.”  Attias v. Carefirst, Inc., 

865 F.3d 620, 629 (D.C. Cir. 2017) (citation omitted).  Here, the FAC includes more than 

sufficient facts to support an inference that their failure to receive their absentee or mail-in 

ballots is fairly traceable to USPS’s policy changes.  Plaintiffs allege that DeJoy began serving as 

Postmaster General on June 15, 2020, and Plaintiffs did not receive their absentee or mail-in 

ballots for primaries held in June, July and August, the first few months after his appointment.  

(FAC ¶¶ 11, 23-26, 47)  DeJoy himself has admitted that there were “delays in the mail” during 

this time, and that some of the mail was not delivered because it “got stuck on a dock.”  (Id. 

¶¶ 94-95)  Moreover, as discussed above, two Plaintiffs (Richardson and Carroll) live in counties 

that were directly impacted by one of those policy changes, the removal of high-speed sorting 

machines.  (See p. 2, supra)  In a multiple-plaintiff case, standing is satisfied if any one plaintiff 

has standing.  See Mendoza v. Perez, 754 F.3d 1002, 1010 (D.C. Cir. 2014). 

 
33 Jones Tr. at 105:12-16. 
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Defendants argue, without citing any evidence, that “any number of reasons exist why 

Plaintiffs may not have received their ballots,” such as “the sender’s failure to mail the ballot, an 

incorrect address label, or delivery errors[.]”  (Resp. at 24)  But Plaintiffs need not “rule out” 

Defendants’ alternative explanations (id.), because “[f]or standing purposes, [Plaintiffs] need not 

prove a cause-and-effect relationship with absolute certainty; substantial likelihood of the alleged 

causality meets the test.”  Competitive Enter. Inst. v. NHTSA, 901 F.2d 107, 113 (D.C. Cir. 

1990).  Here, Plaintiffs have alleged that they failed to receive their ballots in the period shortly 

after DeJoy’s changes were implemented, and that there are “[t]ens of thousands of voters” in 

multiple other states who were also unable to vote in state primary elections.  (FAC ¶ 170; see 

also id. ¶¶ 173-176)  Although Cintron testified that “recent trends” show an “increase in service 

performance,” Jones Tr. at 48:3-4, the Senate Report found that “[a]fter improving somewhat 

during the second half of August, on-time delivery began declining again in many parts of the 

country. . . . During the week of August 29 - September 4, 30 of the 67 USPS Districts saw a 

decline in on-time delivery from the previous week.”34   

A former deputy Postmaster General has predicted that the delays in the mail will likely 

cause “the absentee ballots of at least tens of thousands of voters [to] arrive at election offices 

after Election Day and . . . not be counted”  (FAC ¶ 176)  These allegations are more than 

sufficient to establish the requisite “substantial likelihood” that Plaintiffs’ injuries have been 

caused – and, if not enjoined, will continue to be caused – by Defendants’ unlawful conduct.  

Competitive Enter. Inst., 901 F.2d at 113.   

In order to establish redressability, Plaintiffs need not demonstrate that granting such 

relief would eliminate all possible alternative or partial causes of their injury, as Defendants 

 
34 Senate Report at 1. 
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suggest.  (Resp. at 24)  If Defendants’ baseless speculation as to possible “alternative 

explanations” could defeat Plaintiffs’ motion, equitable relief would be granted only in rare cases 

of laboratory-like controlled conditions, where each effect had only one known cause.  In reality, 

something could always get in the way of requested relief redressing an injury, but Defendants 

have not credibly alleged that it would here.  In this case, it is not likely that factors other than 

USPS caused all Plaintiffs – and tens of thousands of other voters – to not receive their ballots, 

and Plaintiffs allege a causal relationship between their failure to receive a ballot in the past and 

current and future postal delays:  a documented and admitted slowdown of Election Mail.  By his 

own admission, DeJoy’s new policies have been directly responsible for delays in delivery and 

“expose[d] a need to realign some of [USPS’s] processing and scheduling that caused mail to 

miss the scheduled transportation.”35  This slowdown is likely to affect Americans who vote by 

mail in the Fall Elections, including Plaintiffs, and the majority of the available evidence 

contradicts Defendants’ conclusory statements that the delays are being remedied.  (Resp. at 25)   

B. Plaintiffs Are Likely to Succeed on Their Constitutional Claim 
 

Defendants willfully ignore the crucial context of the pandemic to mischaracterize 

Plaintiffs’ argument as one for a constitutional right to mail-in ballots, full stop.  Plaintiffs 

advocate no such rule.  Texas Democratic Party v. Abbott, 961 F.3d 389 (5th Cir. 2020), upon 

which Defendants rely (see Resp. at 26), is inapposite.  There, the court found that “[t]he Virus’s 

emergence has not suddenly obligated Texas to do what the Constitution has never been 

interpreted to command, which is to give everyone the right to vote by mail.”  Abbott, 961 F.3d 

 
35  USPS, Statement of Postmaster General and Chief Executive Officer Louis DeJoy before the 
House Committee on Oversight and Reform 5 (Aug. 24, 2020), available at 
https://about.usps.com/newsroom/testimony-speeches/pdf/082420.pdf. 
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at 409.   Plaintiffs do not argue that states are constitutionally required to grant every citizen the 

right to vote by mail, but that when states have chosen to do so, USPS cannot enact policies that 

unconstitutionally infringe upon that right.  The Washington court recognized that by doing so, 

Defendants have infringed on  the people’s right to vote.. 

1. Strict Scrutiny Applies to USPS’s Policy Changes 
 

Defendants argue that strict scrutiny should not apply to USPS’s policy changes based on 

an idiosyncratic understanding of what constitute “election laws” and of the distinction between 

direct and indirect burdens.  Laws that govern the handling of ballots are reasonably understood 

as directly regulating the election, whether the ballot is handled by a poll worker or a mail 

handler or letter carrier.  It is a reality that millions of citizens vote by mail in every national 

election and millions more will this year.  The laws and regulations that effectively govern nearly 

all aspects of their voting process should be considered election laws because they have the 

ability to burden citizens’ vote just as directly as a poll tax.  See, e.g., Harper v. Va. State Bd. of 

Elections, 383 U.S. 663 (1966).   

McDonald v. Bd. of Election Com’rs, 394 U.S. 802 (1969), is materially different from 

the instant case, as the Supreme Court and others have recognized.  The Court in McDonald 

found that the plaintiffs were in fact not absolutely prevented from voting if they could not do so 

by absentee ballot, because as pretrial detainees they could be released from jail and vote in 

person by paying bail.  In O’Brien v. Skinner, 414 U.S. 524 (1974), the Court found that the 

McDonald Court’s determination that “the right to vote [was not] at stake” was premised on the 

fact that the burden to absentee voting in that case was a “relatively trivial inconvenience 

encountered by a voter when other means of exercising the right to vote are available”.  Id. at 

532.  In Thomas v. Andino, the District Court for the District of South Carolina examined both 
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cases and concluded that, because of the ongoing pandemic, which was “not present in 1969 

when McDonald was decided . . . .  burdensome restrictions to absentee voting are certainly more 

than a ‘trivial inconvenience’ that could easily be remedied by voting in person.”  2020 WL 

2617329, at *17 (D.S.C. May 25, 2020).  The court further explained, “[D]uring this pandemic, 

absentee voting is the safest tool through which voters can use to effectuate their fundamental 

right to vote.  To the extent that access to that tool is unduly burdened, then no matter the label, 

‘denial of the absentee ballot is effectively an absolute denial of the franchise [and fundamental 

right to vote].’” Id. (quoting O'Brien, 414 U.S. at 533 (Marshall, J., concurring)).  See also 

Obama for Am. v. Husted, 697 F.3d 423, 430-31 (6th Cir. 2012) (finding that a limitation on 

voting by mail can amount to a burden on the right to vote itself).  Also, unlike that of the 

McDonald plaintiffs, the “choice” Plaintiffs here face is through no fault of their own, but due 

instead to a global pandemic entirely beyond their control.  Delaying mail-in ballots places an 

unconstitutional burden on Plaintiffs’ right to vote and merits strict scrutiny. 

2. The Alleged Policy Changes Do Not Survive Strict Scrutiny or 
Rational Basis Review 
 

Even if Defendants were correct that rational basis review, rather than strict scrutiny, 

should apply (see Resp. at 26-29), Plaintiffs have still shown the requisite likelihood of success 

on the merits.    Defendants assert that USPS’s policy changes were implemented “to increase 

efficiency, and minimize unnecessary costs.”  (Resp. at 29)  But as explained above, USPS 

documents and employee testimony confirm that forcing mail trucks to leave on time but without 

mail that could have gone out after a short wait causes unnecessary delays – in other words, it 

decreases efficiency.36  And when trucks leave empty, unnecessary costs are increased, because 

 
36  See Postal Trucks Article.   
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driving a truck with no mail requires USPS to pay for fuel and other expenses that serve no 

purpose.  Other policy changes by USPS also appear to have increased costs.  For example, 

USPS paid to print mailers that were to be sent out to voters but was later enjoined from 

distributing them in Colorado.  Thus, the cost of printing those mailers was an expense that did 

not benefit voters or USPS.    

Additionally, USPS has no constitutional mandate to cut costs.  Violating an important 

constitutional right in order to achieve a goal not within its mandate – indeed, contrary to its 

mandates to, among other things, ensure “prompt, reliable, and efficient” delivery of mail (39 § 

U.S.C. 101(a)), and to “give the highest consideration to the requirement for the most 

expeditious collection, transportation, and delivery of important letter mail” like mail-in and 

absentee ballots (id. § 101(e)) – is obviously not legitimate or rational prioritization.   

C. Plaintiffs Are Likely to Succeed on Their Civil Conspiracy and Ultra 
Vires Action Claims But Demonstrating Likelihood Of Success On 
These Claims Is Not Necessary To Granting a Preliminary Injunction 

 
The Court need not decide the likelihood of success of these claims on this motion, as 

Plaintiffs are likely to succeed on their constitutional claim, which Defendants characterize as 

“derivative of their right to vote claim” (Resp. at 31) and seeks the same injunctive relief as a 

remedy.  Plaintiffs’ civil conspiracy and ultra vires claims are likely to be further developed 

during discovery and their merits should be decided after a future evidentiary hearing.  However, 

the facts that Plaintiffs have already been able to develop are sufficient to demonstrate a 

likelihood of success on the merits. 

Defendants’ primary argument against Plaintiffs’ civil conspiracy claim is that they are 

protected by sovereign immunity which, as Defendants note, “shields officials from actions for 

damages.”  (Resp. at 30, quoting Coulibaly v. Pompeo, 318 F. Sup. 3d 176, 187 (D.D.C. 2018)).  
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But Plaintiffs seek injunctive relief, not damages.  “As a general matter, a claim for injunctive 

relief to prevent alleged violations of constitutional rights is not barred by sovereign immunity.”  

Bickford v. United States, 808 F. Supp. 2d 175, 181 (D.D.C. 2011).   

Second, while Defendants are correct that Plaintiffs’ opening memorandum cites to 

precedent concerning common law tort liability (Resp. at 30-31), Plaintiffs allege a conspiracy to 

commit a constitutional violation, not a tort claim.  Where sovereign immunity does not preclude 

the claim for the underlying act serving as the predicate for the conspiracy claim, it does not 

preclude the conspiracy claim.  See Bey v. Washington Metro. Area Transit Auth., 341 F. Supp. 

3d 1, 22 (D.D.C. 2018).  Here, the alleged conspiracy is not a tort for which Plaintiffs would seek 

damages under the Federal Tort Claims Act (“FTCA”); rather, it is premised on ultra vires 

actions and constitutional violations.  Therefore, Plaintiffs do not avail themselves of the FTCA 

and Defendants’ subsequent analysis has no bearing on the likelihood of the claim’s success. 

Whether and how Defendants conspired is a factual determination and is best left for after 

an evidentiary hearing given the inadequacy of Defendants’ document production, which is 

virtually devoid of internal USPS communications.  However, a growing body of publicly 

available information indicates that Plaintiffs will be able to successfully prove the existence of a 

conspiracy.  From the combination of Trump’s highly partisan comments revealing his desire to 

prevent voting by mail,37 details of the administration’s unusually intimate involvement in 

Defendant DeJoy’s selection as Postmaster General,38 timing of DeJoy’s reforms, the admitted 

 
37  See, e.g., Donald J. Trump (@realDonaldTrump), TWITTER (June 22, 2020; 7:10 AM), 
https://twitter.com/realDonaldTrump/status/1275023295755190272. 
 
38  See, e.g., Nicholas Fandos et al., Former Postal Governor Tells Congress Mnuchin Politicized 
Postal Service, N.Y. TIMES (Aug. 20, 2020), 
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delay caused by those reforms,39 the disparate impact of the delay,40 and the apparent personal 

benefits DeJoy would reap if a scheme to undermine confidence in the election in a manner that 

favors Trump,41 it is plainly “reasonable to infer that their alleged actions were not mere parallel 

conduct.”  Lagayan v. Odeh, 199 F. Supp. 3d 21, 31 (D.D.C. 2016).  Indeed, it appears quite 

likely that there was an agreement to implement “reforms” which would delay mail, including 

Election Mail, processing and delivery. 

Plaintiffs’ motion for a preliminary injunction was filed prior to their amending their 

complaint, and Defendants do not take the amendment into account.  Therefore, Defendants’ 

arguments as to likelihood of success on the merits of Plaintiffs’ original APA claim are no 

longer applicable.  Plaintiffs are highly likely to succeed on the merits of their claim of ultra 

vires agency action, which replaced their APA claim.   

Plaintiffs have a clear right to review of official actions by DeJoy and USPS that are ultra 

vires and beyond USPS’s and DeJoy’s constitutional and statutory authority.  When the USPS 

“determines that there should be a change in the nature of postal services which generally affect 

service [] nationwide” it must submit a prior proposal within a reasonable time to the PRC 

 
https://www.nytimes.com/2020/08/20/us/politics/former-postal-governor-tells-congress-
mnuchin-politicized-postal-service.html.   
 
39  See, e.g., PBS NewsHour, WATCH LIVE: Postmaster General Faces Senate Panel Over 
Mail-in Voting, COVID-19 Concerns, YOUTUBE, at 0:46:05, 1:45:27, 1:52:02, 1:57:23, 4:48:56 
(Aug. 21, 2020), https://www.youtube.com/watch?v=XIP-R_Zu73Q&t=165s. 
 
40  See Decl. of J. Remy Green, dated Sept. 2, 2020, Ex. 5, Jones (S.D.N.Y. Sep. 2, 2020), ECF 
No. 19-19 (attached as Ex. G). 
 
41  See, e.g., Marshall Cohen, Financial Disclosures Reveal Postmaster General’s Business 
Entanglements and Likely Conflicts of Interest, Experts Say, CNN (Aug. 12, 2020; 6:33 PM), 
https://www.cnn.com/2020/08/12/politics/postal-service-dejoy-conflicts-amazon-trades-xpo-
stake/index.html. 
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requesting an advisory opinion and also provide an opportunity for hearing on the record for 

users of the mail and a PRC officer to represent the interest of the general public.  39 U.S.C. § 

3661(b).  In implementing their policy changes, Defendants USPS and DeJoy did not adhere to 

any step of this required process and also exceeded their powers enumerated in 39 U.S.C. § 401 

and § 404 and acted in violation of their duties enumerated in 39 U.S.C. § 101 and § 403.  

As the Washington court explained, “[t]he Postal Service is required under § 3661(b) to 

present such sweeping nationwide changes to the Postal Regulatory Commission prior to 

implementing such changes, and the failure to do so suggests that the Postal Service acted ultra 

vires.”  Here, as in that case, “Plaintiffs have made a strong showing that the recent changes are 

the result of an effort by the current Administration to use the Postal Service as a tool in partisan 

politics.”42  Thus, Plaintiffs are likely to succeed on their ultra vires agency action claim. 

II. Plaintiffs Are Likely to Succeed on Their Claim for a Preliminary Injunction 

A. Plaintiffs Have Shown Irreparable Harm 

Courts have repeatedly recognized that infringement of the right to vote is inherently 

irreparable harm.  On September 12, the United States District Court for the District of Colorado 

granted a temporary restraining order restraining USPS from mailing notices with “false and 

misleading” instructions to voters, noting that “[a]s a result of false information contained in the 

[n]otice, some Colorado voters may not vote,” and “[a] restriction on the fundamental right to 

vote . . .  constitutes irreparable injury.”  Temporary Restraining Order at 4-5, State of Colorado 

v. DeJoy, 20-cv-2768 (D. Colo. Sep. 12, 2020) (quoting Obama for Am., 697 F.3d at 436); see 

also League of Women Voters of United States v. Newby, 838 F.3d 1, 9 (D.C. Cir. 2016). 

 
42 Washington Injunction at 11. 
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Defendants mischaracterize Plaintiffs’ argument as being only that they have been 

incentivized by USPS to stay away from the polls.  (Resp. at 33) Plaintiffs allege that 

Defendants’ policy changes have prevented Plaintiffs from voting, not merely “incentivized them 

not to” (Resp. at 33), because the deadly COVID-19 pandemic leaves many voters, including 

Plaintiffs Richardson and Arfi, without a safe way to vote in person.  (FAC ¶ 19; see also id. 

¶¶ 22, 25, 188)  Other Plaintiffs, like Plaintiffs Carroll and Zygas during the Spring Elections, 

will be residing out of state at the time of the November election and therefore have no other way 

to vote than by mail.  (See FAC ¶¶ 24, 26)  And even if Defendants’ mischaracterization were 

accurate, Plaintiffs would still have established irreparable harm, because the Supreme Court has 

recently noted that “there is no question that . . . people would suffer irreparable harm were they 

denied the vote or ‘incentiv[ized] to remain away from the polls’ because of” a defendant’s 

conduct.  Raysor v. DeSantis, 2020 WL 4006868, at *3 (2020) (emphasis added).  Here, 

Plaintiffs allege that because of USPS’s and DeJoy’s policies, they were denied the right given to 

them by their states to vote by mail.  To the extent they were incentivized to stay away from the 

polls, it is those policies, coupled with Trump’s public statements and tweets, which undermined 

Plaintiffs’ – and other Americans’ – confidence in their ability to vote by mail.  (FAC ¶¶ 139-

144, 147-149, 165-166, 168, 182-188)    

Defendants also argue that Plaintiffs’ injuries fail to establish irreparable harm because an 

injury must be “both certain and great” to justify injunctive relief, quoting Wisconsin Gas Co. v. 

FERC, 758 F.2d 669, 674 (D.C. Cir. 1985).  (Resp. at 33)  But case law interpreting Wisconsin 

Gas makes abundantly clear that the word “certain” has never been taken literally: 

A number of principles apply when evaluating whether an alleged harm is “irreparable.” 
First, “the injury must be both certain and great; it must be actual and not theoretical.” 
Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985). . . .  That means a party 
cannot rely on bare allegations of harm, but instead must come forward with “proof that 
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the harm has occurred in the past and is likely to occur again, or proof indicating that the 
harm is certain to occur in the near future.” 
 

Dallas Safari Club v. Bernhardt, 2020 WL 1809181, at *4 (D.D.C. Apr. 9, 2020) (emphasis 

added); cf. United Farm Workers v. Chao, 593 F. Supp. 2d 166, 170 (D.D.C. 2009) (citing 

Wisconsin and then explaining that the “plaintiffs must show more than a possibility of injury; 

they must “demonstrate that irreparable injury is likely in the absence of an injunction”) 

(emphasis added); see also Fla. EB5 Invs., LLC v. Wolf, 443 F. Supp. 3d 7, 11 (D.D.C. 2020); 

Cal. Ass’n of Private Postsecondary Sch. v. DeVos, 344 F. Supp. 3d 158, 171 (D.D.C. 2018).   

Defendants’ dismissive suggestion that Plaintiffs may have failed to receive their ballots 

for “any number of reasons” (Resp. at 2) fails the classic test of Occam’s razor because it implies 

that it is a coincidence that hundreds of thousands of voters in different states with different 

election boards failed to receive their mail-in or absentee ballots only this year, after DeJoy’s 

policy changes.  Plaintiffs have already suffered actual injury, and absent an injunction requiring 

Defendants to reverse their policies (and the appointment of a Special Master to oversee that 

reversal), future injury is both imminent and likely.  

B. The Equities Overwhelmingly Favor Plaintiffs 

Even without considering any inconvenience to the USPS, the law is clear that the 

balance of the equities is overwhelmingly in Plaintiffs’ favor.  “[I]t is always in the public 

interest to prevent the violation of a party’s constitutional rights.”  Grace v. District of Columbia, 

187 F. Supp. 3d 124, 150 (D.D.C. 2016).  In particular, “[t]he public has a ‘strong interest in 

exercising the fundamental political right to vote.’”  League of Women Voters of United States, 

838 F.3d at 12.  Conversely, “there is no harm to the Government when a court prevents 

unlawful practices.”  Banks v. Booth, 2020 WL 1914896, at *12 (D.D.C. Apr. 19, 2020).  In light 

of the grave harm that Plaintiffs and thousands of other votes have suffered and will continue to 
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suffer if Defendants’ conduct is not enjoined, and the absence of any real harm that an injunction 

would cause to Defendants, the balance of the equities weighs heavily in Plaintiffs’ favor.   

III. The Court Should Appoint a Special Master 

While it may “ordinarily” be the appropriate course for a court that deems policy changes 

warranted to identify a legal error and then remand to the USPS to implement (N. Air Cargo v. 

USPS, 674 F.3d 852, 861 (D.C. Cir. 2012)) this is not an ordinary case.  The grave constitutional 

harm that will result from USPS’s failure to implement any changes ordered, along with the 

extremely short time in which USPS must implement those changes, requires supervision to 

ensure that it is done.  Therefore, Plaintiffs request that the Court exercise its discretion to 

appoint a master to assist in the implementation of the Court’s orders. 

CONCLUSION 

For the foregoing reasons and those set forth in Plaintiffs’ opening memorandum, the 

Motion should be granted. 

Dated: Washington, D.C.  
 September 20, 2020 

Respectfully submitted, 
            

BERG & ANDROPHY 
 

  /s/ David H. Berg           
David H. Berg 
(Admitted pro hac vice) 
 
  /s/ Joel M. Androphy           
Joel M. Androphy 
D.D.C. Bar No. 999769 

 
James W. Quinn 
(Admitted pro hac vice) 
Bronwyn M. James 
(Admitted pro hac vice) 
120 West 45th Street, 38th Floor 
New York, NY 10036 
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Tel: (646) 766-0073 
 

Attorneys for Plaintiffs 
 

OF COUNSEL: 
 

Kathryn Page Berg 
120 West 45th Street, 38th Floor 
New York, NY 10036 
(Admitted pro hac vice) 
Tel: (646) 766-0073 
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